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KPYMNHOW caenku . B gaHHoOM ciiydae MOXKHO OHO3Ha4YHO onpenesnTb, YTO eC/IN Te NN UHble YC0BUSA 3aKJII04YeHNUSA
[0rosopa npsiMo yKa3aHbl B MUCbMEHHO BbIPa>XeHHOM COrjlacun, fAake B TOM CJly4ae, ecav oHU He 6yayT
CYLLLECTBEHHbLIMU B CMJTy HOPMbI NpaBa A8 CAE/T0K KOHKPETHOro Buaa, 3T yCA0BUA O/KHbI ObITb NPUHATHLI BO
BHMMaHMe Npu oLeHKe AeNCTBUTENbHOCT COOTBETCTBYIOLLErO A0roBOpa.

C NpaKTM4eCcKon TOYKN 3pEHNSA BTOPON CTOPOHE B cAefiKe uesiecoobpa3Ho NonyynTb corjacue B opuruHane nmbo
3aBEPEHHYI0 ero Konuio Bo n3bexxaHne BO3IMOXKHbIX HEA0Pa3yMeHU, CBA3aHHbIX C OTCYTCTBUEM COrlacus Kak
TaKOBOro, a Tak>Xe CropoB Mo NOBOAY ero CMbIC/a.

Cno>XHbIM SIBISE€TCSH BOMNPOC O BEPOSATHOM U JOMYCTUMOM MOMEHTE Bblipa)keHus (nepep nnbo nocne 0CHOBHOM
cOenikn) n Cpokax AeNCTBUSA COralacuMs Ha CoBepLUEeHNEe IOPUANYECKM 3HaYMMbIX OEACTBUN.

NccneposaTtenb M.A. POXKKOBa yKa3blBaeT, YTO Bblpa>keHne coraacus, Kak 0GHOCTOPOHHSAS cAenka, npeacrasnseT
coboin 06a3aTeNbHbIN PUANYECKNA (haKT, C KOTOPOro, Kak npasunno, 6epeT Havyano HaKoMJIeHne IPULNYECKOro
COCTaBa, A0 ero Nosiy4yeHns B TaKMX Cay4asax, Korga cornacume asnserca oba3aTeNbHbIM, BCe COBEpPLUEHHbIE
OencTBMS noanexaT pacCMOTPEHMUIO KaK AeNCTBUSA, KOTOpbIe He BJIEKYT I0puAnNYecKnx nocnencTeun . lNMonaraem
BO3MO>XHbIM He COr1acuUTbCA C JaHHbIM YTBEP)XXAEHVUEM B BOMNPOCaxX O 3HAaYEHUN U MOMEHTE Korjga Jimuo OOJIKHO
Bblpa3nTb cornacue BBuay criegytoLlero.

[axke ecnn cornacue Bbipa)KeHO NocJsie CBePLUEHNS CAENKWN, ee OCMapuBaHme NnLWEHO nepcnekTus. Ab3au 4 n. 9
MocTaHoBneHun MNneHymoB BepxoBHoro Cyaa n BAC PO Ne 10, oT 29 anpensa 2010 r. «O HEKOTOpPbLIX BONpoOCax,
BO3HMKalOLWMX B cyaebHOM npakTMKe Npu pa3peLlleHnn Cnopos, CBA3aHHbIX C 3alLUTON NpaBa cOBCTBEHHOCTU U
APYrux BeLHbIX NPaB» COAEPXXUT CeAyOLWMNEe NOSM0XKEHNSA O TOM, YTO UCK COBCTBEHHMKA UMYLLLECTBa O MPU3HaHUK
HeOeNCTBMUTENIbHON cAaeNkn, KoTopas bblna coBeplueHa YHUTapHbIM NpeanpuaTueM npu Haan4ymm HapyLeHuin
TpeboBaHMN HOPMbI MpaBa UM YCTaBa, 3aKpenaaoWwmx Heobxoa4MMOCTb NOJIyYEeHNS cornacus cobCTBEHHMKA Ha
3aKJIlo4eHne JoroBopy, He MoXXeT BbITb YAOBAETBOPEH B C/lyYae, eC/iv K Aesly NnpefocTaB/ieHbl JoKa3aTebCTBa
onobpeHus, B Tom Yucie B byayuiem, Takon caenkm cobcTseHHUKoM. CnpaBeannMBoCcTM paan clepyeT ykasaTb, H4TO
elle B HelaBHEM MPOLUSIOM MMeNUCh NpeueneHTbl APYroro TOJIKOBaHUS 3aKOHa, JOKa3aTesIbCTBOM Yero fABaseTcs
n3BniedeHue n3 MNoctaHoBneHns ®AC CeBepo-KaBKa3CKOro okpyra: «HassaHHas HOpMa 3aKOHa O roCyAapCTBEHHbIX
W MyHULUMNaNbHbIX YHUTapPHbIX MPeanpuaTusax TpebyeT Hanmyms npegBapuTeNbHOro, a He NocaeayoLwero
cornacms cobCTBeHHUKa MMYLLLECTBa NPeanpuAaTUA Ha CoBepLUEeHME CAEeNKMN, B CBA3UN C 4eM A0BOAbI XKanob o
nocnenytowem ogobpeHnn caenkn HagneXnT OTKJIOHUTb» . KOHEYHO XKe, B HacTosLee BpeMS NPUBELEHHbIE
yKa3aHusa o JoNyCTMMOCTU, Kak NpeablayLlero, Tak n byayuiero onobpeHns akTMBHO UCNOMb3YOTCA B cyaebHom
npakTuke .

PaccmaTpuBas BonpocC 0 BO3MOXXHOCTW nepesofa fonra, J1.A. HosocesioBa NpmMxoauT K TOMY, 4YTO corjiacue MoxeT
6bITb NpeABapuUTENbHbLIM, K MPUMEPY, NPU YKa3aHUN Ha TaKylo BEPOSTHOCTb NPU 3aKII04EHNN NePBOHAaYaNbHOM
caenkn nmbo oTAeNnbHbIM 4OFOBOPOM; KaK HenocpeACTBEHHO NMPU COBEpPLLUEHUM cornawleHnsa ob ycTynke, Tak u
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nocJjie ero CoBepLUeHmns .
Mbl cornawaemcsi C TakuM NoAX0[0M, NOCKOJIbKY NocsiefyoLee cornacne Ha caenky fBASeTCA HE YEM UHBbIM, Kak
ee ogobpeHuneM caenku B nogpobHocCTAX, ¢ cobnogeHnemM BCex yCA0BUN N KOHKPETHbIM BTOPOM NIMLOM B CAEJKE,
T.e., N0 cyTw, cornacuem 6osiee B3BeLLUEHHbIM, YeM TO, KOTOpoe MorJo 6bITb A0 3aKa4eHUa gorosopa. Kpome
TOro, 3aKOHoZaTe b He YKa3biBaeT Ha NpeaBapuTesnbHoe ofobpeHne caenku, a cCYMTaeT, 4HTO TaKoBOe
noapasyMeBaeT Haslnyme NCKIYUTESIbHO npejBapuTesibHOro cornacus. Ecnm s cuny n. 2 ¢T. 183 TK PO
Bblpa)KeHne cornacms Ha 3akJilo4YeHne Aorosopa NpeacTaBiaseMblM «UCLensaeT» 4OroBOp, COBEPLUEHHbIN
npeacTaBuTeNeM B OTCYTCTBME NOJIHOMOYUI (COENKY, MO CBOEN NPUPOAE HUYTOXKHYIO C TOYKU 3peHUs
nocneacTBUN ee CoBepLUeHUS A1 NPeACcTaBAAEeMOro), TO Bblpa)KeHune corfacusa Ha 3akloyeHne coenikm Tem
JIMUoM, cornacume Kotoporo TpebyeTcs HOpMOW NpaBa (Nof CTPaxoM BepOSiTHOCTM OCnapuBaHUA CAENKN), TeM
6onee ycTpaHUT OOMNyLLEeHHOE HapyLlleHne npasa.

DaKTbl 3aKJIIOYEHHOCTU CAEeNKM CTOPOHAMMN rpa)KAaHCKUX NMpaBooTHOLWeHU (cMm. Prnc.l):

Puc. 1. ®aKkTbl 3aKJIOYEHHOCTU CAENKN

Kak BUAHO 13 NpnBeaeHHOro npnuMepa, BONPOC 0 HECOBEPLUEHUN CAEJIKN BBUOY HeornpeaesieHHOCTU ee npegMeTa
N NHbIX CYLLECTBEHHbIX YC10BU Heobxoammo obcy>KaaTb A0 €e UCNOJIHEHUS, MOCKOJIbKY HeonpeneneHHoCTb
0603Ha4YeHHOro yC/10BUA MOXET MOBJIeYb HEBO3MOXKHOCTb UCMOJIHEHNSA. CoOBepLUeHNe [EACTBUN MO UCMOSTHEHWIO
CTOpPOHaMM YyCNOBUIM CAENKU (MPU OTCYTCTBUM B AeJie KaKNX-TO YKa3aHW 0 TOM, YTO B MpoLecce ee NCMOJIHEHNS
MMenn MecTo pa3Horjacusa OTHOCMTENIbHO NpeaMeTa apeHabl) cBuaeTeNbCTByeT 06 OTCYTCTBUM pasHOrnacumn
MeXx Ay CTOPOHaMW OTHOCUTEJSIbHO nNpeaMeTa COAeNKU.

daKTnyeckoe NCNoJIHEHNE JOrOBOPa FOBOPUT O HEBO3MOXXHOCTU MPU3HAHNSA €ro Hesaks4eHHbIM . CoBepLueHmne
OEeNCTBUIA MO UCMONHEHNIO YC/IOBUA CAEJIKN CBUAETENIbCTBYET O TOM, 4TO OHa ABAAETCH 3aKJIOYEHHON, YTO B
NMOJIHON Mepe COOTBETCTBYET C NosoXXeHnsM N. 1 ¢T. 432, n. 2 cT. 433 ncT. 434 TK.

Mo3aToMy, ecnv Npy UCMOSHEHNN CAEIKN Y CTOPOH HE BO3HWKAET CMOPHbIX MOMEHTOB MO NMOBOAY OTCYTCTBUSA B HEN
CYLLEeCTBEHHbIX YCJIOBUN, B YHAaCTHOCTU €C/IN He NPOSABAAINCL NPOTMBOPEYMSA NN OTKa3bl OT MPUHATUA NCMOJIHEHUSA
Mo AOroBOpY, TO TaKoe MNPUHATME UCTMOJIHEHNSA ClieAyeT pacCMaTpMBaTb Kak NpU3HaHMWe CTOPOHaMU AeNCTBUSA
CMNOPHOro Aorosopa v NpMeMaAeMocTun 4S8 HUX YCJI0BUIN AOroBopa .

KoHKIOOEeHTHOe AenCcTBUe NoKynaTesis Npy onjaTe BbICTaB/I€HHOr0 NpoAaBLOM cYeTa 1 nocsiefyowem
nMoJly4eHnn No TOBapHOM HakIagHOW OT HEro ToBapa AeNaeT BO3MOXKHbIM CHMUTATb, 4TO MeXAy HUMK Bbin
3akKJIl0MEeH pPa3oBbIv A0r0BOP Kynan-npogaku. NoctaBka NpoAasLOM BCEN NapTuM ToBapa Cpa3y Nocse NosiyvyeHuns
npegorniaTel caenaeT BO3MOXXHbIM CHUTaATb U3MEHEHHbIMU YCJIOBUA 40roBOpa O NOCTaBKe ToBapa nocie
MOCTynNJIeHNsa BCen CyMMbl onaTkl . OnnaTa 3aka3ymkoM paboTbl 1 MaTepuaia No NSMEHEHHOWN LieHe B
COOTBETCTBUM C YBeAOMJIEHNEM NoapsavnKa CBUAeTeIbCTBYeT O ero corjacum ¢ U3MeHeHneM LeHbl orosopa
nogpsaa .

Ecnn no coenke nnaTtex OTNpaBiseTCa He AO/DKHUKOM, @ TPETbUM JINLLOM, TO €ro KOHKJIIOAEHTHbIE OEeNCTBUSA Mo
YyNOMWHaHWIO B rpade «Ha3HavyeHne nnatexxa» B NnjaTeXxHOM NopyYyeHnU KOHKpPEeTHOro 4orosopa n Homepa cyeTa
CBNAETEeNbCTBYIOT O TOM, YTO OH OCBEAOMJIEH O BO3JIOXKEHUNUN OOJIKHUKOM Ha Hero o64a3aHHOCTK Mo nepesoay
noJsiydaTento OEHEXHbIX CPEACTB, YTO UCKJIOYaeT Asa Hero B byayLieM BO3MOXXHOCTb COCNIaTbCA Ha Han4dme
nepe HUM y nony4vyaTens HeOCHoBaTesIbHOro oboralleHna B CyMMe nepeBefeHHOro niatexa .

KOHKNIOOEHTHBIM AEACTBMEM MOCTaBLUWKa, MPU3HABLUEro nepes nokynaTtenem Haaunyuve yuepba B Bnge
HEeKa4YeCTBEeHHbIX NPOAYKTOB, ClefyeT cyMTaTb hakT ero obpalleHuns B Cyn C NpeTeH3nen K aKCnegnTopy o
BO3MeLleHun yuiepba .

KOHKNIOAEHTHbIE AEeNCTBUA apeHAo[aTeNs, Bbipa)KeHHble B MOAMNUCaHMN C apeHaaTopom 6e3 Bo3pakeHu akTa
rnpuema- repefayn apeHayemMoro rnomMeLLeHna paHee cpoka OKOH4YaHMA 4Orosopa apeHabl, CBUAETENLCTBYIOT O
TOM, 4TO ero Boss 6bina HanpasBsieHa Ha NpekpaweHne 0603HaYEeHHOro A0roBopa. 3aKOH HE COAEePXNT
KOHKPETHbIX YKa3aHNN Ha BO3MOXXHbIE KOHKJIIOAEHTHbIE AEeNCTBUSA, MO3TOMY B 3aBUCUMOCTN OT 06CTOATENBLCTB OHM
MOryT BbITb KAKMMUW YrOAHO NMPU YC0BUN, HTO N3 NX COLEPKaHUs BepoATHO Bblno onpefenmTb HaMepeHUs CTOPOH,
HanpaBJiIeHHble Ha BO3HMKHOBEHWE, U3MEHEHNE NN MPpeKpaLLleHne rpa>K4aHCKMX MPaBoOOTHOLLEHUN.
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