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BBEOLEHWE

AKTYanbHOCTb TeMbl paboTbl 06ycnoBseHa TeM, 4TO HeobxoanMas 0bopoHa ABNAETCA OAHMM M3 CaMbIX OPEBHUX
YrOJIOBHO-MPABOBbLIX MHCTUTYTOB. EF0 3HaYeHne HEBO3MOXXHO NepeoLLeHUTb, Tak Kak ero npaBoBble HOPMbI
HanpaBJieHbl Ha 3aWNTy npas, CBO6OA M 3aKOHHbLIX MHTEPECOB YeN0BEKa N rpa>kaaHnHa. B npouecce
NCTOPNYECKOrO PasBUTUSA YTONOBHOIO NpaBa MHCTUTYT Heobxoamnmorn 060pOHbI COBEPLLEHCTBOBAJICS, U3IMEHSANCS,
ynpa3aHanca. OrpoMHbIA BKAa4 B pa3BMTME 3TOMO YroJIOBHO-MPAaBOBOIr0 SABJEHUS BHEC/N pa3/iInyHble YYeHble-
rnpasoBebl, OPUCTbI U NPeACTaBUTENN 3aKOHOAATEbHbIX, CyAebHbIX OpraHoB BAACTK.

Heobxoanmasn obopoHa ABNSAETCA HE TONIbKO OAHUM U3 Hanbonee akTUBHbIX cpencTB 60pbbbl C 06LLECTBEHHO
OMACHbLIMN AEAHUAMU, HO N IPPEKTUBHBLIM CPEACTBOM NX NMPesyrnpexXaeHus.

O6bekTOM AaHHOM paboThbl ABNATCSA 06LLECTBEHHbIE OTHOLLEHWS, BO3HUKalOLWMe B CBA3M C Heobxoamnmon
obopoHoin.

MpeaomeTom paboTbl ABNAOTCA HOPMbI AENCTBYIOLWEr0 3aKOHOAATeNbCTBA, periamMeHTupyowme Heobxoanmyo
060pOHY, NPaKTUKY MX MPUMEHEHNS, @ TaK Xe Hay4HYI0 1 y4ebHyto nuTepaTypy No TemMe paboTshl.

Llenbto HacToswen paboThl ABNAETCHA U3YyHEHME MOHATUSA U NopsigKa puMeHeHNs Heobxoanmon 060pOHbI.
3apavamum paboTbl CTaBUTCS:

* paccMOTpeTb NpaBo Ha NMpUMeHeHne HeobxoaAnMon 060pPOHbI;

e nccnepoBaTb NOHATUE HEOBX0LMMON 060POHbI;

* MPOaHaIN3MpPoBaTb CMOPHbLIE BOMPOCHI MPaBOBOro PErynpoBaHns Heobxonnmon o6opoHbI;

* BbIABUTb Npob6eMHble BONPOChl MPMMHEHNA 3aKOHOA4aTe/bCTBa HE0BX0AMMON 060POHBI;

* onpenennMTb HanpasJieHMe Pas3BUTUA NOHTUSA Heobxognmon 060poHBI.

PaboTa cocTouT 13 BBEAEHUSA, ABYX I1aB, 3akno4eHnsa n bnbnmorpadmnyieckoro cnmcka.

1. MPABO HA HEOBXOOMMYIO OBOPOHY, MOHATUEN 3HAYEHEOBOJMMOIN OEOPOHbI

1.1. NMpaBo Ha NpuUMeHeHne HeobxoaMMON 060POHBI

MpaBo nboro nmua Ha HeobxoanMyto 060pOHY OT MPECTYMNHbIX MOCAraTeNbCTB OTHOCUTCS K YACY HEOTbEMIEMbIX
N HEOTYY>KAAEeMblX, TaK Ha3blBA€MbIX €CTECTBEHHbIX MPaB YesioBeKa. DTO CBOEro poAa c/iieaAcTBMe AeNCTBUSA
obLenpr3HaHHOro B MMPOBOW MPakKTMKe NpaBa-NpuHLMNaG HEMPUKOCHOBEHHOCTM JIMHHOCTY KaXk40ro YesioBeKa Kak
HocuTensa obLeunBNAM3aLNOHHON LEHHOCTH, YaCcTMYKN 06LLLEeCTBEHHOr0 B BUAE MHAVNBNAYAIbHOIO MUKPOKOCMaA.
MpaBo Ha caMO3alMTy CBOMX MpPaB, B YACJIO KOTOPLIX BKJKOYAETCA M NPaBo Ha Heobxoanmyto 060poHy, ABnseTCs
CNleACTBMEM HaNNYMS y IMYHOCTM eCTEeCTBEHHbIX NMpaB 1 cBobof, BKIoYasa 3akpenneHHble KoHCTUTyumnen Poccunm
(4.1 cT. 20, 4. 1 cT. 22, 4. 1 cT. 23 KoHCTUTYUUn P® n gpyrue).

Takas To4YKa 3peHus aprymeHTUpoOBaHHO BbiICKa3aHa 1 gpyruMun nccnepgosartenamu, cpean Kotopbix A.®@. IcTOMUH,
rnoslaratowmn, 4To UHCTUTYT Heobxoammonm o60poHbI MO CBOEN COLMaNbLHON N IOPUANYECKON NPUPOLE He ABsSeTCA
VNCKJTIOYNTESIbHO MHCTUTYTOM TOJIbKO YrOJIOBHOIO MpaBa, B CBA3M C 4eM BMNosiHe 060CHOBaHHbLIM BbIFAAAUT €ro
npeanoXXeHne o 3aKpeneHnmn rnpasa Ha Heobxoammyto 06o0poHy HenocpeaCTBEHHO B KOHCTUTYLUK PP, Kak 3To 1
CAEeNaHO B KOHCTUTYLMAX U MHbIX KOHCTUTYLUNOHHBIX aKTaX HEKOTOPbIX Pa3BUTbIX CTPaH.
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K Bbile NpuBeAeHHbIM onpeAesieHnsaM cnepgyeT AobaBuThb:

Bo-nepBbIx, C MO3NUMIA TEeopuK NpaBa, NCXoAa U3 KOHCTPYKLUMK CybbeKTMBHOro Npasa, NpaBo Ha HeobxoanMyto
060poHYy ABNSEeTCH, CKOopee, He CYyObeKTUBHbLIM NPaBOM, @ NPaBOBbIM UHCTUTYTOM (KOMNOHEHTOM 06BHEKTUBHOIO
npaBsa), Bbipa)kaloLWMM B MpoLecce CBOE CybbekTUBaLMN HEKNIN «MYyHYOK» CyObEKTUBHbLIX OXPaHUTESIbHbIX NpaB,
MOCKOJIbKY Pa3/iMyHbl KaK 3alluLlaeMble CaMOCTOATENbHO CyObeKTMBHbIE NpaBa, Tak U CNocobbl 1 POpPMbI NX
3alUNThI.

Mpwn 3TOM NpaBo Ha HeobxoanMyto 060pPOHY - NMNLIL OAUH N3 COCOB0B CaMo3alnThl CyObEKTUBHBIX MpPaB.
Bo-BTOpbIX, CaMO3alunTa B BuAe HeobxoanmMmom o60poHblI BO3MOXHA HE TOJIbKO B OTHOLUEHNN CYObeKTUBHbIX Npas,
HO M UHbIX OXpPaHAeMbIX 3aKOHOM MHTepecoB. /1 ecan B nepBoM cilyyae, Npu camo3alinTte cybbeKTUBHbLIX Npas,
60sbLIE YacTblo peyb NAET O FPaXKAAaHCKOM MpaBe U ero CybbekTUBaLMN B OXPaHUTENbHbIX MPaBOOTHOLLEHUSAX,
TO BO BTOPOM - MPY CaMO3allMTe OXpaHAEMbIX 3aKOHOM MHTEPECOB (BK/0YaEeM B 3TO NOHATME N CaMO3alunTy
ceobop) - Kak pas «BCTynaeT B AeJ10» YroJIOBHO-NMPaBoBas 3alimTa.

B-TpeTbux, UMEHHO NpuX peannsaunm npaBa Ha HeobxoaMMyto 060POHY 3aLLULLATCA HE TONIbKO YaCTHbIE
nHTepecbl obopoHsaoLeroca amua, nHTepecol 4pyrnx obopoHsaeMbIX UM nnL, HO U ObLeCTBEHHbIA NHTepec B
npecevyeHunn (NpefoTBpaLLeHnn) NPecTynHOro nocsaraTesbCTBa. To eCcTb Heobxoanmasa obopoHa nMeeT Kak
YacTHble, TaK 1 06LeCTBEHHbIE XapaKTEPUCTUKMN.

MNMeHHO no3sToMy, Heobxognmasn obopoHa n He cBoAMMa K hopMe peanmsaumm CybbeKTUBHOro npaga.

B 3TOM CMbIC/Ie NpMMeHeHne HeobxoaMMon 060pPOHbI CMOCOBCTBYET TOPXXECTBY 06LECTBEHHOIO M NPABOMOPSALKa,
BbIMO/IHEHUIO MPABOM Yepes3 UCMOo/Ib30BaHNe ero BO3MOXXHOCTEN KOHKPETHbIM UHANBUAOM CBOMX Ba>KHEMLLINX
GYHKUWIA, MPUYEM HE TOJIbKO KOMMEHCAaLMOHHOW N BOCCTAaHOBUTENbHOW PYHKLUMNA, PyHKLNIA 0BLEen n 4YacTHon
npeBeHUMN (U JaXke - B ByJiIbrapHOM 0ObIBaTE/IbCKOM MOHMMAaHUN - KapaTeNbHON (OYHKLNKN), HO U hyHKLMN
MHHOPMaLMOHHON, MUPOBO33PEHYECKON PYHKLMNN N HEKOTOPbLIX OPYrUX.

B 3TOWN CBSI31 MOXXHO MOJIHOCTLIO COrNlacuTbCs, Hanpumep, ¢ K.W. NonoBbIM, KOTOPLIN NOHMMaeT HEOOX0ANUMYIO
060pOHY Kak CpeACcTBO NMPOTMBOAENCTBUSA NPECTYNHOCTU, NMPOABAEHNE aKTUBHOM MPaXKAaHCKOW NO3nLmMn 1 T.0.
Takxxe Heobxoanmasa o60poHa B 3TOM CMbIC/IE ABISIETCH LEHHbIM MPaBOBbIM (DEHOMEHOM.

B-4eTBepTLIX, KaK pa3 NCXoAs U3 yCTaHOBJIEHHOW LIEHHOCTN HeObX0AMMON 060POHbI, Mbl MOXXEM YyTBEP)XAATb, YTO
HeobxoauMas obopoHa Kak akTUBHOE NpaBoMepHoe rnosefeHne cnocobcTeyeT (hOpMMPOBAHMIO BEPHOIO
NMpPaBOCO3HaHMS, MOBbLILLIEHNIO YPOBHSA MPaBOBOW KyJIbTYypbl IMYHOCTU 1 06L1eCcTBa B LIE/IOM.

[aHHOe NonoXXeHne cerogHsa BOCMPUHATO M BbiCLLEN cyaebHOM BNacTbio CTPaHbl.

B yacTHOCTWN, 27 ceHTAbpA 2012 r. BepxoBHbin Cyn PP npuHan HoBoe MocTtaHoBneHne N 19 «O npumeHeHnn
CydaMun 3aKoHoOaTeNbLCTBa 0 HeObxoAMMom 060poHe N NPUYMHEHMN Bpeaa Npu 3ajep>XaHnn nua, COBepLINBLIEro
npectynneHne». Mpun 3ToM BepxoBHbii Cya PO 34ech BNepBble onepupyeT TEPMUHOM «MpaBoOMeEpPHOe NpUYnNHeHne
Bpefa», YKa3blBaeT Ha BbIHY)XAEHHOCTb TaKoro poga nNpuynHeHus B yCaoBmnax Heobxoanmom o6opoHbl.

Taknm obpa3om, Heobxoanmaa 060pOHa UMeET SAPKO BblparKEHHbIE aKCMOJIOTNYECKE XapaKTEPUCTUKMN.
CooTBETCTBEHHO, Ha OCHOBE PaCCMOTPEHHbIX BOMPOCOB MOXHO onpeaennTb Heobxoanmyto o6opoHy Kak
KOMMIEKCHBIN MeXX0TPac/IeBON NPaBOBON UHCTUTYT, CyObeKTMBMPOBAHHbIN B OXPaHUTEJIbHbIX MPaBOOTHOLLIEHUAX U
BbIpa>KaloLLMIACa B akTUBHOM NpaBOMEpHOM nosefeHnn 060poHSIoLLerocs oT NPOTUBOMNPaBHbIX NOCAraTebCTB
Nnua, UMeLWNIA KaK YaCTHbIN, Tak 1 06LLEeCTBEHHbIN MHTEPEC, BbIMOJHAWMA BaXKHeNWne GyHKLMM Npasa u
obnapatonin BbICOKO NPaBOBON LLEHHOCTbIO, B TOM Yucie 6rnarogaps NoBbILLEHUIO, MOCPenCTBOM OAHHOIO
WHCTUTYTa, obLLero ypoBHA NpaBoOBOM Ky/ibTYpbl HaCeNeHUs.

1.2. NMoHATre Heobxoanmon 06opPOoHbI

CTtaTbsa 37 YrosioBHOro Kofekca P® yctaHaBnmBaeT noHaTUe Heobxoammon obopoHbl. Heobxonmmas obopoHa
3aKJIlo4aeTCsa B NpefoCTaB/eHNN Ka)kKAOMY npaBa Ha NpuYnHeHne Bpeja nocsrawowemy. HecMoTps Ha To 4TO
dopManbHO TakMe AeNCTBUA Coaep»XaT MPU3HaKN NPecTynHOro AesaHns, OHN NPU3HaTCA 0bLLEeCcTBEHHO
MoJIE3HLIMU N MOOLLPSAIOTCA FOCY[apCTBOM, TakK Kak HarmpaBJieHbl Ha 3aLUUTY NPaBOOXPaHSAEMbIX UHTEPECOB 1
CNoCcoBCTBYIOT MOBLILIEHMIO COLMANIbHON aKTUBHOCTU rpar<aaH.

[encTeuns, coBeplleHHble B COCTOAHUN HEOOX0AMMON 060POHbI, MPU3HAKTCSA OOLLECTBEHHO MOJIE3HBLIMU U HE
obpasyloT nNpecTynnaeHne npu cobniogeHnn onpeaeneHHbIX yCa0BUIM, KOTOPbIE MPUHSATO Ha3biBaTb YC/IOBUSAMU
npaBoMepHOCTU Heobxoanmon 06opPOoHbI.

K yC/oBMSIM NpaBOMepHOCTU HEOH6X0ANMMOM 060POHbI, OTHOCALMMCA K MOCAraTeNbCTBY, OTHOCATCA obwecTBeHHas
OMacHOCTb NocAraTenbCTBa, €ro HaJIMYHOCTb U AENCTBUTENbHOCTD.

ObuwecTBeHHasA ONACHOCTb NOCSAraTeNIbCTBA SBJSAETCA BaXKHENLLNM YCI0BMEM NPABOMEPHOCTU HEOBXOAMMON
060pOHbI.



Mop obLLecTBEHHO ONMacHbLIM NOCAraTeNbLCTBOM, 3aLllMTa OT KOTOPOro AonycTumMa npm Heobxoaumorn o6opoHe,
cnepyeT NMOHMMaTb COBeplUeHue obLLeCTBEHHO ONacHbIX AeAHUINA, COMPSXEHHbIX C HACUIMEM, @ TakXe
COBEepLUEHUNE NHbIX AesHUI (BehcTBUN nan 6e3nencTems), B TOM YUCS1e NO HEOCTOPOXKHOCTY, NPenyCMOTPEHHbIX
OcobeHHoOM YacTblo YK, KOTOpble, XOTA U HE COMPSXXEHbI C HACUJIMEM, OJIHAKO C YHETOM UX COLAEPXKAHWUS MOTYT
6bITb NpefoTBPALLEHbI N MPeceYeHbl NyTEM NPUYNHEHNSA NOCAraloWeMy Bpeaa.

BTopbIM yC/10BMEM NPaBOMEPHOCTU HEOHX0AUMOI 060POHLI, OTHOCALLMMCS K NOCAraTeNbCTBY, SIBASETCS €ro
Ha/IMYHOCTb. HannyHbIM NpM3HaeTCa NocsAraTesbCTBO, KOTOPOE YK€ HayanloChb U OCYLLLEeCTBAETCS.

B cBAA3K C 3TUM CcOCTOAHNE HeobxoAMMOn 060POHbBI MOXKET BbiTb BbI3BaHO B
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