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BeepneHne

Ona 6onbwmHcTBa obbiBaTENEN Ype3BblHaHOE MOJI0XKEHME - 3TO YHUKAJIbHOEe NpaBoBoOe
COCTOSIHUE, BBOAMMOE Ha TeppUTOPUU LEesloro rocygapcrtea Ui Ha TeEPPUTOPUN OTAESIbHOIO
pervoHa. PakTUYeCKN PEXXMM Ype3BblHaMHOr0 NONOXKEHNSA 03Ha4YaeT, YTO Ha onpeaesieHHOoN
TeppuTOpUM NepecTalnT AEeCTBOBaTbL BCe AeNCTBYOLWME HOPMAaTUBHO-NPaBOBbIE aKThl. 34ecb
MO>XXeT ObITb BBELEHO BOEHHOE yMpaB/eHNe NN YTO-TO B 3TOM Bpoe.

Hy>XHO cka3aTb, 4To XX BeK fan 4yesoBeyecTBy HonblIOE KONMYECTBO CUTYyauuin, Korpga
BBOLWJICA PEXUM YPE3BbIYaNHOIro NosIOXKeEHUS. [Tpy 3TOM HY>KHO OTMETUTb, 4YTO A0 XX BeKa
HaY4HbI MUP He M3yYas 0COBEHHOCTU COCTOAHNSA YPEe3BblHANHOMO MOJIOXKEHNSA HU C TOYKU
3peHns npasa, HU C TOYKN 3peHnsa punaocodum nam NoJINTUKN.

Kak roBopunocs Bbille, XX BEK U3MEHM 3TO Hay4YHoe BnaroayLuve. [1Be MMPOBLIE BOWHbI, @
TaK >Xe MHOXXeCTBO MOMbITOK OpraHmM3aLnm rocyaapcTBeHHbIX NepeBOpOTOB 3aCTaBMI0 Hay4HbI
MUP B3rISHYTb Ha Npo6sieMy 4Ype3BbIHaHOIrO MOJIOXKEHUS.

O4HMM 13 NepBbIX NCCNegoBaTeNien 3Toro asneHns ctan Kapn LUMnT. YHKanbHOCTb paboT
3TOr0 y4e€HOro CoOCTOMT B TOM, YTO OH aHanM3npoBas NpobreMy COOTHECEHUA «BNACTU»,
«npaBa», «becnpaBnsa» N «4pe3BbIYANHOr0 NONOXKEHNA» B CMTyaunn Benmapckon pecnybnanku.
CTOMT HAaNOMHUTb, YTO PEBOJIOLNSA, YCTPOEHHas HauMoHanN-coumantncTaMn nin awmncrtamm
npuBeNn K Kpaxy Belimapckon pecnybnmkn n BoccTaHoBIeHUIO Peixa.

Mo oueHKaM UCTOPUKOB 1 OPUCTOB BenmMapckasa pecnybnvka nocnegHmne roabl CBOEro
CyLLeCTBOBaHNA HaxoAnaacb B peXxnMe NoCTOAHHO AeNCTBYIOWEro Ype3Bbl4aHOro NOJIOXKEHUS.
Mpun 3TOM C TOYKM 3peHuns LLMmMTTa Ype3BblHalHOE NOJI0XKEHMNE - 3TO NPaBo CUJIBHOrO, T.e.
rocynapcTBa coBepLiaTh stobble 4eACTBUSA, B TOM 4YUC/ie U NPOTUBOMNpPaBHbIe AENCTBUSA
HeobxoAuMble 01 BOCCTaHOBAEHNS YC/I0BUI AN1S HOPMasibHOI0 OYHKLMOHMPOBaHMS obLiecTsa.
ToT e LUMNT 3agyMbiBasCcsa Hag BONPOCOM rMpasa MM BO3MOXKHOCTEN rocygapcTBa coBepluaTb
NpoTMBOMNpaBHble AesHNSA. MOXHO TaK Xe CKa3aTb, 4To LLMnTa BosiHOoBana npobnema
COOTHECeHNsA NOHATUSA 0 TOM, YTO Lesb onpaBAbiBaeT CpeacTBa.
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Llenb paboTbl - BbIABUTL 0cobeHHOCTH B3rnanos K. LUMMUTTa Ha Ype3BblHaHOe NOJIOXKEHUE,
Ob61BbeKkT nccnenoBaHUsa - TeOpMS YpesBblHalHOro nonoxerHus K. LmnTTa.

MpenomeT nccneposaHua - ocobeHHocTn B3rnagos K. LLIMMUTTa Ha Ype3Bbl4aHOE MON0XKEeHMe.
3aja4vn nccnepoBaHus:

1. MpoaHanusuposaTb B3rnsaabl K. LLIMMTTa Ha 4Ype3BblHaNHOE NOJI0XKEHUE;

2. JaTb XapaKTEePUCTUKY TEPMUHY «UCKIOYUTENbHbLIA CllyYamn»;

3. NpoaHanusnposaTb B3rnagbl LUMnUTTa Ha NOAMTUYECKYIO TE€OJIOMUI0 U ee B3rnaabl C Teopuren
Ype3BbIYaNHOro0 NOJIOXKEHUS;

4. BbiaBuTb ocobeHHocTu B3rnsaos K. LUMWTTa Ha Ype3BblHallHOE MOJIOXKEHUE;

5. CaenaTb BbIBOAbI MO UTOram NCCe0BaHUA.

1. MoHATMe 0 Ype3BblHalHOM nonoxxeHun y K. LLimnTTa


https://studservis.ru/gotovye-raboty/kursovaya-rabota/115956

1.1. KoHuenuusa 4YpesBbl4anHoro nonoxxeHus y K. Lmntra

Kapn WMnTT, 6€3yCcnoBHO, 0ANH N3 CaMbIX IPKUX U MPOHMLATENbHbIX MblcanTenen XX
CTONETUSA, MPUYEM He ToJSIbKO B 06/1aCTU NpaBa, HO U B NOINTUYECKOn hmnnocodpun. Emy
nosenocb Ny6smkoBaTb CBOM TPyAbl, MO CYTW, B HeTbIpe pasMYHbIX UCTOPUYECKNX SMOXK:
anccepTaumio, «3akoH n npurosop» (Gesetz und Urteil) 8 1912 rogy - ewe 0o 1-n Mmmposon
BOWHbI, MHOXXeCTBO paboT B CaMblli NJOLOTBOPHbLIA B TBOPHECKOM OTHOLLEHUW Nepuos - roabl
Benmapckon pecnybaunkun, cpeamn KoTopbixX BblAenaTcsa «Auktatypa», «fonntmnyeckas
Teonornsa», «MoHATUE NONTUYECKOro» N «Teopus KOHCTUTYuUun» (Verfassungslehre), xoTa aTo
0aNleKo He BCE, YTO OTHOCUTCSH K BEMapCKOMY Mepuroay, HECKOJIbKO HEMOBKMX MOMbITOK
B/INTbCS B MHTENNEKTYasbHble nnaepbl TpeTbero Pexa, KOTopble YyTb ObIJI0 HE 3aKOHYUNCH
€ro apecToM (1 3aKoHYNANCHL Bbl, ecnn Bbl He BCTYNWUACSA epuHr, KOTopbIn
MOKPOBUTENLCTBOBAJ UHTENIEKTYyaslaM), LOBOJILHO 3Ha4YuTeNbHas paboTa «JleBmadaH B y4eHUn
0 rocypapcTtee Tomaca Fo66ca», Npo KOTOPYIO FOBOPSAT, 4TO OHa bblfa 3ano3pasibiM OTBETOM Ha
«KpnTuky Hacunma» (Zur Kritik der Gewalt) BanbTepa beHbamMunHa [12].

[Mocne 2-n MNPOBOI BOMHBI BbIXOAAT KPYMHbIA TPyA MO TEOPUN MEXAYHApPOAHOro npasa
«Homoc 3emnum» (1950), KoTopbIN Ha CaMOM Aesnie NPOJSIMBAET CBET Ha CBA3N Mexay
MeXAYHapOAHbIM MPaBOM N MOJIMTUKON W HALMOHaIbHbIMU CyBepeHuTeTaMn n «Teopuns
napTm3aHa» (1963 ron), KOTOPYIO OH XapaKTEPU3YET, KakK NpuioxeHune K «MoHATuIo
MOSIMTNYECKOr 0.

MeHAaAnChb 3noXun, Npyn KOTOPbIX XU LLIMUTT, MEHANNCL KOHTEKCTbI, K KOTOPbIM B MEPBYI0
oyepelb A0/KHbI BbIIN MPUMEHSATLCS €ro TEOPUN, MEHSANNCL CaMn 3TN Teopun. LLUMUTT nameHan
CBOW TeopUMn, 0TKa3bIBaJICA OT OAHUX KOHLUENLUWA, N co3daBan gpyrue. Moatomy, Korga KTo-To
b6epéwbcs paccyxaaTb 06 akTyanbHOCTU LLIMUTTA, BCeraa Hy>KHO 3afaBaTbCsA BOMPOCOM, a O
KakoM nepuoge TBopyecTBa LLUMutTa nget peys [5].

M, TeMm He MeHee, B Ka)XO0OM nepnoae CBOEro MHTeINIeKTYaslbHOro TBOPYeCTBa, 3a UCKI0YEHNEM
MoXKeT BbITb CaMOro NepPBOro, KOrga oH TO/IbKO OKOHYMA yHUuBepcuTeT, LUMUTT co3pnaBan
Teopwumn, N3BECTHbIE MO OTAEJIbHbIM YeKaHHbIM (QOPMYJIaM UM NPOCTbIM, HO BeCbMa 3(EKTHbLIM
KoHUenTaM.

HaBepHoe, nepBoi Takoln hopmysion bbina cnenyrowan: «CyBepeH - 3TO TOT, KTO MPUHUMaET
peLlueHne o Ype3BbliHalHOM nosoxkeHun» (MepsBasa rnasa «MoantTuyeckonm Teonornm»). B
HeMeLKOM BapuaHTe «Souveran ist, wer Uber den Ausnahmezustand entscheidet.», 4To MoXxeT
6bITb NepeBefeHo Kak «CyBepeH - 3TO TOT, KTO MPUHMMAET peLlleHne B UCKIYNTENbHON
cuTyaumm». (Ausnahmezustand moxxeT 0603Ha4YaTb N «4pe3BbIHaANHOE MOJIOXKEHNE» U
«NCKNOYUTENbHaa cntyaumsa») [13].

Ha camom pene oba nepeBofa NpaBusibHble, TaK KakK IOPUANYECKMA KOHLENT Ype3BblHalHOro
MOJIOXKEHUS - 3TO HN 4TO MHOE, KaK MPUMEHEHNE He3aKOHHbIX, He NpeanncaHHbIX MO3UTUBHbLIM
npaBoM CPeACcTB Mog NpeasoroMm HeHOpMabHOCTU CMTyaunKn, obbIYHO KpalHEN OMacHOCTH,
KOTOPYI HY>XHO He3aMeasINTeNbHO YCTPaHUTb BO UMS 3alLMThbl Kakoro-nmbo BbicLLero
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ny6nanyHoro nHTepeca. To eCTb UCKOYNTENBHOCTL CMTyaun B MPaBOBOM CMbIC/E
3akJllo4aeTCsa B TOM, 4TO OHa TpebyeT UckaovnTenbHbIX Mep. 9TO onpepesnieHne cyBepeHuTeTa
BbIMIIONT HECKOJIbKO NMapafoKCcabHbIM,

Knaccmnyeckoe onpefeneHne cyBepeHa - 3TO TOT, KTO BOJIEH MPMHMMaTb 3aKOHbIl, TO eCTb
ropunandeckme HopMbl. LLUMUTT obbsACHSAET: «4TOObI topnanyYeckas HopMa MMena CMbIC,
HeobxoanMa HopMasibHasa cuTyauns. He cyuwiecTsyeT HOPMbI, MPUMEHMMON K xaocy». CyBepeH
Ke pellaeT, HopMaJibHa M TeKyLlas cuTyaumns, ToO €CTb MOXXHO JIN CHUTaTb, YTO NPaBOBOMN
NopsioOK, COBOKYMHOCTb I0PUANYECKUX HOPM, 3@ OENCTBEHHOCTbL KOTOPOM CyBEpPEH OTBEYaeT,
NencTBuTeNbHO nMeeT MecTo [1].

DTO 3HAYMT, 4YTO MO OLEeHKe CyBepeHa, coumasibHble HOPMbl MOBEAEHNS, COOTBETCTBYOLWME
OPUONYECKMM HOPMaM, Kak NpaBuio, cobniofaoTcs, a UX HapyLLeHMs, Kak NpaBuo,
CaHKLUMOHMpYtoTCA. ECin NnpaBoBOM MOPAAOK HapyLUeH, TO CYyBEepPEH NepecTaéT orpaHn4nBaThb
ceba NnpegyCMOTPEHHbLIMUM B 3TOM XKE NPABOBOM MOPAAKE CaHKUMUAMU, N MPUHUMAET Ntobble
Mepbl, KOTOpble cynTaeT Heob6XoaANMbIMUK, YTOOLI BOCCTAaHOBUTbL MPAaBOBOM MOPSALAOK, UK AaXe
yCTaHOBUTb HOBbLIN, €CNIN CyBEPEeH CTaJsl TaKOBbIM B pe3ysibTaTe peBosiounm n ctasuT cebe uenb
YyCTaHOBUTb HOBbIV MPaBoBOW NOPALOK.



KoHuenT 4Ype3Bbl4aHOro nonoXxeHns y LLIMnTTa - 370 KOHUENT «npefesbHbli», naeanbHbln. B
HUX CyBEpEeH He CBA3aH HUKaKNMn 1opugnyecknMm HopMmamMm «nNpaBoBOro rocygapcrea», u
WMEHHO 3TO ABJISE€TCHA NPaBOM CyBEepeHa B 4Ype3BblHaiHOM cuTyaunn. Te peasbHble
puanHecKmne pexxnMbl, KOTOpbIE Ha3biBaOTCA Ype3BblYalHbIM NOJIOXKEHNEM, B
LEeNCTBUTENIbHOCTU He ABASIOTCA peannsaumen LWIMMTTOBCKOrO NpeaesibHOro KoHLenTa, noTomy,
4YTO HeKoTopkle, XO0THA Bbl cneumanbHble, HOPMblI NYBANYHOrO NpaBa NP HUX NPOOOJIKAOT
nencteoBaTb [5].

OTO roBOPUT O TOM, 4TO abBCONIOTHbLIN CYBEPEHUTET - 3TO UAeasibHOE NOHATUE, N B peasibHOM
KN3HU UM HUKTO He pacnoJjiaraeT. 3aTOo LWUMUTTOBCKas Teopus nonesHa, 4Tobbl OUeHNTb, KaKyto
CTeneHb CyBepeHnTeTa UMEET Ta UM UHas CTpaHa.

BoT P®, Hanpumep, cBA3zaHa EBponenckon KoHBeHumen no 3awmTe MNMpaB Yenoseka. 3710
3HA4YMT, 4TO BCe 06bsABNEHHbIE PD Yype3BblHalHble MOIOXKEHNSA LO/KHbI YKNaAblBAaTbCSA B PaMKU
15 cTtaTbu KoHBeHUMK. TO eCTb, Aa)Ke Npu Ype3BblHalHOM MOJIOXKEHNN roCyJapCcTBY 3anpeLweHo
ybnBaTb, KpOMe Kak B C/ly4asiX, KOrga KTo-TO HEMOCPeACTBEHHO YrpPO)KaeT CMepPTbio ApyromMy
yenoBeky. CMepTHasa Ka3Hb, TakuMm obpa3om, ToxXKe 3anpeuleHa (cTaTbsa 2 KOHBEHLMN).
3anpeweHo npnberaTb K NbITKaM U HEFYMaHHOMY U MNPUBOASLLEMY K Aerpajaunm (husmndeckomn
Wan Ncnxosornyeckon) obpallieHnto. 3anpeLLeHo NpUHyXAeHne K Tpyay, KpoMe Kak B Cilydasx
JIMKBMAAUNM NOCIeaCTBUIA MPUPOAHBIX U TEXHOrNEeHHbIX KaTacTpod. 3anpeLlleHo NpUMeHsaTb
YFONI0BHble 3aKOHbI K MPECTYMNJIEHNSAM, COBEPLLUEHHbIM A0 UX NPUHATUA U HakKa3biBaTb 6onee
OOHOro pa3a 3a 04HO 1 TO Xe NpecTynHoe aesHue. NpakTnyeckn Bce CTpaHbl, BXOALLME B
CoBeT EBpOMbl HAXOAATCA B TaKUX e ycnoBuax [11].
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