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OgfHako, nogobHoe NMpaBuo HeMb3s1 NPUMEHNTb K pacCMaTpMBaeMOMy KBaIM—(QULNPYIOLLEMY NMPU3HAKY,
HeCMOTpS Ha TO, 4TO N3HACUI0BaHWe, MoBJieKLlee N0 HE—OCTOPOXXHOCTN CMEPTb NOTepneBLUEen, - 3TO
npecTtyniaeHue c oByMs (popMamMu BUHbI, @ B COOTBETCTBUMN CO CT. 27 YK P® B LenoM Takoe npecTyrnseHume
MPU3HaeTCsA COBEPLUEHHbIM YMbILWJIEHHO. [les10 B TOM, 4TO HEOCTOPOXXHO NpUYNHAEMble NOCNeACT—BUS MOTyT
BMEHSATLCA TOSIbKO UCMOJIHUTENIO NPECTYMNIEHNS, @ COYHaCTHUKK B N0 A0OHBLIX C/ly4asax MOryT HeCTu
OTBETCTBEHHOCTb JIMWb 3a Te MOC/eACTBUSA, KOTOPbIE 0XBaTbIBAJINCh UX YMbICJSIOM.

K npumepy, aencteusa Y. (ncnonHmnTens) 66111 KBannguunupoBaHbl Mo A. «a» 4. 4 cT. 131 YK P®. L. (NocobHUK) He
NPUHMMa HENOCPEACTBEHHOIr0 y4acTUS B BbINOJIHEHUN 06BEKTUBHOM CTOPOHLI MPEeCcTYNeHUs, NpeayCcMOTPEHHOIO
M. «a» 4. 4 cT. 131 YK PO, co3HaTenbHO OKa3biBan Y. cogencTtene B npectynaeHun. OH Habnwo—gan 3a
OKpy>KatoLen o6CcTaHOBKOW A5 NpenynpexxaeHns Y. o nosBaeHnn NoCcTO—POHHUX NNL, TEM CaMbiM AeACTBOBa
Kak NocobHMK Y. B coBepLUueHUn nsHacmuaoBa—Husa. Oencteuns L. kBannduumpoBaHbl Cy40M NepBON UHCTaHLWUK NO
4. 5cT. 33 mnon. «a» 4. 4 cT. 131 YK PO. PaccmaTpuBas Aefio B KaCCaLMOHHOM MHCTaHUWK, Cyd OTMETWU, 4TO B
CUNy NPSIMOro yka3saHUs 3aKkoHodaTess CoOCTaB NpecTynjeHns, npe-A4yCMOTPEHHbIN M. «a» 4. 4 ¢T. 131 YK PO, no
CcBOelN CybbLEeKTMBHOM CTOPOHE OTHE—CEH K MNPECTYMNJIEHNSAM C ABOMHOM hOPMOM BMHbI, KOF4a CamMo fgesHue
COBEpLUAETCH YMbILLJIEHHO, @ OTHOLIEHME BUHOBHOIO InLla K HaCTYNUBLUUM NOCNEACTBUAM MOXXET ObITb TONLKO B
dopme HeocTopoxxHOCTU. Cya nepekBannduumnposan genctems . c 4. 5¢cT.33 mn. «a» 4.4 c1. 131 YK PO Ha 4. 5
CT.33 1 4. 1cT. 131 YK P® Kak Nno—cobHMY4eCTBO B COBEPLUEHMN N3HACcUN0BaHns [62].

Takum o0bpa3om, 4TO ecnn B pe3ysibTaTe U3HACUI0BaHUA NocsiegoBana CMePThb NOTEpPreBLUE, TO K LaHHOMY
HacTynuelleMY NOCNELCTBUIO NCUXMYECKOE OTHOLEeHNE BUHOBHOIO O0JI)KHO Bblpa>kaTbCs B hopme
HEOCTOPOXXHOW BUHbLI. CooessHHOE B 3TUX CJlydasiX MOJIHOCTbIO OXBATbIBAETCA M. «a» 4. 4 cT. 131 YK PO n
[OMOJIHUTENb—HOWN KBaaudukaumm He TpebyeT. B Tex cnyyvasx, Koraa nsHacnaoBaHME COMPSXKEHO C YMbILLIEHHbIM
ybnincTteom notepnesLUen, KBaauukKaumsa 4O/HKHA OCYLEeCTBAATLCA N0 COBOKYMHOCTU: 4. 1 cT. 131 YK PO 1 n. «K»
Y. 2 cT. 105 YK PO.

MonoxeHunsa n. «6» 4. 4 cT. 131 YK P® ycTaHaBAMBalOT OTBETCTBEHHOCTb 3a M3HACUI0BaHWeE NOTepreBLUen, He
OOCTUrLen YeTblpHaguaTuaeTHero so3pacta. Pe—gepasibHbiM 3aKOHOM 0T 27.07.2009 r. Ne 215-®3 «O BHeceHun
n3meHeHun B YK PO» n3 cT. 131 1 132 YK 6bl21 UICKNOYEH NMPU3HaK 3aBeOMOCTN OTHOCUTENIbHO BO3pacTa
noTtepnesLwmnx, He gocTurwnx 14 v 18 ner.

Mo MmHeHunto A.C. JIlyKOMCKOW, «COOTBETCTBYIOLLNE COCTaBbl A0JIXKHbI BME-HATbLCS AaXke NMpu YCTaHOBEHUN
HEeoCBe4OMIEHHOCTM NPEeCcTYNHUKa O LENCTBMTENIb—HOM BO3pacTe noTepneswero» [32, ¢.139].

CyliecTByeT TO4YKa 3peHns, CoOraacHO KOTOPON «NOCAe NCKIIDYEHWS NPpU3HaKa 3aBe4oMOCTU 419 BUHOBHOIO
MaJioSIeTHEro Bo3pacTa rnoTepneBLllen gaHHbI hakKT NpaBoOBOro 3Ha4YeHUs He nmeeT» [17, c.223].

CynebHasa npakTuka ocTasacb HEM3MEHHON. 118 BMEHEHUA MLy COOTBETCTBYOLWMX KBANPULMPYIOLWNX
MPU3HAKOB A0J1XKHO BbITb YCTAaHOBNEHO, YTO HAaCU/Ib—HMK 3HaN O HECOBEPLUEHHONIeTHEM 1N MasioJSlieTHEM BO3pacTe
rnoTepresLUero, eC/in He nMes AOCTOBEPHbIX 3HAHU OTHOCMTEJIbHO BO3pacTa noTeprnesLlero, HoO Mor
MpPeano—JI0XKNTb, YTO COBepLUaET AENCTBMNSA B OTHOLWEHNM NOTEPNEBLUEro AaHHOro Bo3pacTa.
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2.2 OTrpan-leHme M3HaCcnoBaHMA OT CMEXHbIX COCTaBOB I'IPECTyI'IJ'IEHI/IVI

AHann3 yrosioBHOro 3akoHoZaTe /IbCTBa CBUAETENIbCTBYET O TOM, YTO HEKOTOPbIE U3JI0)KEHHbIE B HEM COCTaBbI
npectynneHnin nmeloT obLme npmnsHaku. icxona 13 3Toro B yro0BHO-NPaBOBOW HayKe BblAenseTcsa KaTeropus
CMEeXXHbIX COCTaBOB NMpecTynsieHns. Takme CoCTaBbl Pas3iN4yaloTCA N0 OAHOMY WU HECKOJIbKUM NpU3HaKaM u
pPOACTBEHHbI MO XapakTepy obLecTBEHHON OMacHOCTW. AN KBaandurkaumm CMeXXHbIX COCTaBOB 3HaYyeHne nMmeeTt
BblesIeHNe pasrpaHNYNTeENbHbIX 3/IEMEHTOB COCTABOB N UX MPU3HAKOB.

Ha npakTuke 4acTo BO3HMKAT CJI0XKHbIE U CMOPHbIE BOMPOCH!, Kacalwmecs KBaampukaumm n3HacuioBaHms u
NPoYMX NPEeCcTyrnJIeHN NPOTMB NONOBON HENPUKOCHOBEHHOCTU. Hanpumep, CywecTBYOT onpeaesieHHble pa3anyus
B 06BbEKTUBHbIX CTOPOHax CT. 131 n cT. 132 YK P®, a nmeHHo, 4. 1 cT. 132 YK PO onpenensieTcs coBeplleHNEM
MY>XeN0>XCTBa, N1eChbnaHCTBa NN NHbIX HACUNLCTBEHHbIX AENCTBUI CEeKCyaslbHOro XapakTepa. Bnepsbie
YroJIOBHbIM 3aKOHOAATeNbCTBOM Oblsla yCTaHOBJIEHa OTBETCTBEHHOCTb 3a HaCUJIbCTBEHHOe necbuaHcTeo, NMbo ¢
Yyrpo30M ero npuMeHeHns rno OTHOLLUEHMUIO K XXepTBe WU K UHbIM JILaM, a Tak Xe C UCNOoJIb30BaHUEM
6eCcnoMOLLHOIro COCTOSHUA NoTepneBLUen, B Ka4eCcTBe HaCU/IbCTBEHHbIX AENCTBUN CEKCyalbHOro XxapakTepa.
CTOUT y4nTbIBaTb, YTO OOHUM U3 BaXKHENLLUX OTJINYUN N3HACUIOBAHNSA OT HAaCUIbLCTBEHHbIX AeNCTBUIA
CEeKCyaslbHOro xapakTepa cymTaeTcs cybbekT npectynneHus. B paHHom cny4ae, cybbekToM n3HacuMioBaHUS
MO>XET BbICTYNaTb TO/IbKO MY>X4MHA. JIMLO XXEHCKOro rnoJjia MoXKeT BbITb TONbKO CYyOBHEeKTOM HacuIbCTBEHHbIX
OEeNCTBUI CeKCyasIbHOro xapakTtepa.

Hanee paccMOTpUM OTrpaHNyYeHne n3HacunoBaHms (ct. 131 YK P®) oT NOHYXOEHUS K LeNCTBUAM CEKCYasIbHOro
xapakTepa (cT. 133 YK PO).

CT. 133 YK P® npepycMaTpuBaeT YyroJIOBHYIO OTBETCTBEHHOCTb 3@ MOHY>XXAeHWe inua K NoJIOBOMY CHOLLUEHWUIO,
MY>XEeN0XXCTBY, NeCONAHCTBY NN COBEPLUEHUIO NHbLIX AEeNCTBUIA CEKCYyaslbHOrO XapakTepa nyTeM LaHTax)a, Yrpo3bl
YHUYTOXXEHUEM, MOBPEXKAEHNEM UJIN U3BATUEM UMYLLLECTBA NGO C UCNONb30BAHMEM MaTEpPUaNbHON NN UHON
3aBMCUMOCTM noTepnesLlero (notepneswen). JaHHbIN COCTaB NpPeCcTyMnJeHuns, B OTN4YNe OT U3HACKUI0BaHUS,
OTHOCUTCA K rpynne HeHaCUNbCTBEHHbIX MPEeCTYMNHbIX AeSHUN.

MoHy>xaeHne npencTaBsSeT NPOTUBOMNPABHOE BO3AENCTBME CybbekTa Ha BOJIO MOTEpneBLUEro, C Lesbio
3aCTaBWTb €ro BbINOJIHUTbL onpefesieHHble AeNCTBMA CeKCyaslbHOro XapakTepa. 3akoHoAaTe b YCTaHOBUA
HECKOJIbKO Crocob0oB NOHYXAEHMWSA: NyTEM LaHTa)ka, Yrpo3bl YHUYTOXKEHNEM, NOBPEXAEHMNEM UIN U3BATUEM
nMyLiecTBa Mbo C NCNOSb30BaHNEM MaTepuaabHOM UM UHOW 3aBUCUMOCTM NoTepnesLlero (noTepnesLuen).
WNHbIMM cnoBamMun, crnocobbl, NpefycMoTpeHHbIe B CT. 133 YK P®, nckntovatoT npuMmeHeHne pusndyeckoro Hacuams
6o yrposbl ero NPMMeHeHUs, a TakXXe UCNosib30BaHMe 6HeCNOMOLLHOr0 COCTOSHNSA XKEPTBbI, YHTO XapaKTepHO A1
TaKoro cocTaBa NpecTyrnjieHuns, Kak nsHacunosaHue. CnegoBaTeslbHO, MMEHHO B 06bEKTUBHON CTOPOHE YKa3aHHbIX
OesiHMA ycMaTpruBaeTCs OCHOBHOW pa3rpaHMYmUTesIbHbIA MPU3HaK.

MoHy>XAeHne MOXXEeT Bblpa)KaTbCS B BbICKa3blBaHNN YrPO3 pacnpoCcTpaHUTb No3opsiwme CBeAeHNs O noTeprneswemM
(T.e. WaHTaXx) Nnm yrpo3 YHUHTOXKEHUS, NOBPEXAEHNSA NN N3bATUA MyLLecTBa. MNpn 3ToM, AN KBaandukaumm
AesHUA No AaHHOWM CTaTbe He MMeeT 3Ha4YeHus, cobmpascs M NPecTynHUK B AeACTBUTENbHO NPMBECTH B
NCNoJSIHEeHMEe Takune yrpo3bl. OgHaKo, NoTepneBLnn Ao/mKeH bbiTb yoexxaeH B peasibHOCTW AaHHbIX Yrpo3.

Ewe ogHnM cnocobom NoHy>xAeHnsa 3aKoHodaTe b YKa3biBaeT UCMOoJib30BaHNE MaTepuanbHOM UaN UHOW
3aBMCUMOCTM NoTepneBLero. 3aBUCUMOCTb NpeacTaBaseT cobon coumanbHyo CBS3b MeXAy BUHOBHbLIM JINLOM U
noTepnesLUMM, MPU KOTOPOMN peanm3aumns CywecTBeHHbIX NHTepecoB nocaegHero obycnosneHa noBeaeHneM
nepsoro [18, c.34]. B naHHOM cny4dae peyb naet 06 yrpo3e COBeEpLUMNTL OnpeaesieHHble AENCTBUSA, KOTOPbIE MOFYT
HaBpeauTb MaTeprnanibHOMY, CNYyXKEBHOMY, XXUIULLHOMY WX MHOMY MOJIOXKEHMIO NoTeprnesLlero, 1mbo o
haKTMYeCKOM CcoBepLUeHUN YKa3aHHbIX AeNcTBui. OQHaKo, B KaXKAOM KOHKPETHOM cJly4ae HeobxoammMo
YCTaHOBUTbL (PaKT UCMOJIb30BaHUA 3aBUCMMOCTU. TakK, HeJb3A KBaNUMUUMPOBaTb Kak MoHYyXAeHue caM paKT
NPensioKeHNsa My>KHMHe Uan XXeHLWMHe, Haxo4ALWMMCca B onpeaesieHHON 3aBUCUMOCTN OT BUHOBHOIO, BCTYNUTL B
MOJIOBYIO CBSI3b WM BbIMOJIHUTbL MHblEe AENCTBUA CEKCYasIbHOMO XapakTepa, ec/in Takoe npeasioxxeHue He 6b1s10
COMPOBOXAEHO COOTBETCTBYOLWMMUN Yrpo3aMn Unn AencTBUsaMu.

BepxoBHbI cyn P® B cBoeM nocTaHoBAeHUN OT 4 fekabpsa 2014 roga «O cynebHom npakTuKe Mo genam o
NpecTynaeHnax NPoTUB MOJIOBON HEMNPUKOCHOBEHHOCTU M MNOJI0BON CBOBOALI IMYHOCTU» TakXe 0603Ha4vn, 4To
«He MOryT paccMaTpuMBaTbCA KaK NOHYXAEHWe K OeNCTBUSAM CeKCyaJlbHOr0 XapakTepa Win Kak UHble
npecTynnaeHnsa NpoTMB NOJ0BON HEMPUKOCHOBEHHOCTU 1 NOJI0BOM cBOBOALI IMYHOCTY AEeNCTBUA nnua,
[obuBLLEerocs cornacus noTeprneBLUen Ha BCTYMJIEHME B NMOJI0OBOE CHOLLUEHME UM COBEPLUEHNE AeNCTBUN
CeKCya/lbHOro xapakTtepa nyteM obmaHa nnm 3noynotpebneHua gosepueM (Hanpmmep, 3aBeL0MO JI0OXKHOIro
obewaHuns BcTynnTb B 6pak u T.Mm.)» [60].

Pa3rpaHunyeHne n3HacuioBaHsa U NOHYXXAEHUSA K OeNCTBUSAM CEKCyaJIbHOrO XapakTepa B NPaBoNpuMeHUTESIbHON



MPaKTUKe He Bbi3blBaeT TPYAHOCTH, T.K. A€AHNA B HUX NPefyCMOTPEHHbIE CyLLEeCTBEHHO OT/INYaloTCA.
N3HacunoBaHme - HAaCMNbCTBEHHOE NMpecTynaeHne, NoOHyXXAeHne K 4eNCTBNAM CeKCyaslbHOro xapakTepa -
HepnobpoBosibHOE. B YacTHOCTK, Npu n3HacuIo0BaHMN 06BUHSAEMbI BO3OENCTBYET Ha MOTEPrEBLUYO C MOMOLLbIO
hn3nyYecKoro HacuIns, yrpos ero npuMmeHeHnsa nnbo ncnonbsyet 6ecnomolHoe CoOCTOsHME noTepneBLuen. MNpn
MOHY>XXAEHUN NMEIKOT MECTO LWaHTaX, yrpo3bl, MHOIro, B OTAINYUN OT U3HACUI0BAHUA, XapaKTepa, a TakxXe
NCMoJIb30BaHWe MaTepuasibHOM NN NHOW 3aBUCUMOCTM NOTEPNEBLUErO.

Henb3a He cornacmTbCs € TeM, 4TO obuwecTBeHHas 0NAacHOCTb M3HacuioBaHmAa 6onee BbicOKas, 4eM n 0bycioBaeHbl
MOHM>XEHHbIN BO3pacCT YroJIOBHOM OTBETCTBEHHOCTHN, @ TakXe Bosiee CTporasi CaHKUMA 3a ero coeepllueHmne. B
OT/INYUN OT N3HACUNOBAHUSA, MPU MOHYXXOEHUN Yy NOTepneBLIero 0CTaeTCA BOJIEBON 3/1IEMEHT N TaK UM UHave OH
CaM pellaeT, OCYLEeCTBASATb OnpenesieHHble 4eNCTBNA CEKCYasIbHOr0 XapakTepa, K KOTOPbIM MOHY>XOAEeT ero
MPecTYNHUK UK NpeTepreTb ONpeaeneHHbIe NNLWEHNS U HENPUATHOCTU. TO eCTb, NP NOHYXXOEHUN K OENCTBUAM
CeKCyaJibHOro xapakTepa AeACTBUS BUHOBHOIO ML @ HanpaBJ/ieHbl Ha (hOPMUPOBaAHME COrlacus noTepreBLUero Ha
BCTYMJIEHNE B NOJIOBblE OTHOLLEHUS, XOTb 3TO cornacue n byneTt sBAATbCSA BbIHY XX OEHHbIM.
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