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BBeneHune

B coBpeMeHHOI MMPOBOM NMPaKTUKE MeXAYHapOLHbIN KOMMepYeCcKnn apbruTpark NpuU3HaAeTCsa OCHOBHbLIM CNOCOB0M
paccMOTPEHNS CMOPOB, BO3HMKAOLNX N3 MEXAYHapPOAHbIX KOMMep4eCcKux KOHTPaKToB. MpenmyLiecTsa 3T0ro
cnocoba peLLeHns CNOPOB pacCMaTPUBAOTCA B MHOMOYUCIEHHBIX MPaBOBbIX NCCNEA0BAHUAX, U3LAHHbIX B
pa3fnYHbIX CTpaHax. Cpean HUX TPaAULMOHHO O0TMEYaeTCs, B YaCTHOCTU, NpefoCTaB/ieHe CTOPOHaM cropa
rnpasa Bbibopa apbnTpoB (BKAOYaA BO3MOXXHOCTbL Bbibopa apbuTpoB 13 pa3HbiX CTpaH), Bbibopa MecTa NnpoBeLeHuns
apbuTpaxka u A3blka pa3bupaTenscTBa, obecnevyeHne KOHpUAEHLNANTBHOCTN.

MeXxxaAyHapoAHblh KOMMepYecknin apbutpak NpUHMMaET OKOHYaTe/lbHOe peLleHne, SBASACh e4UMHCTBEHHON
WHCTaHUWen pacCMOTPEHNS Cropa no CyLLecTBY (MpU 3TOM COXpaHSAeTCSA BO3MOXXHOCTb OTMEHbl 1 oCcnapuBaHus
pelweHns B crneymasnbHO NpefyCMOTPEHHbIX Cy4asx Npu yCTaHOBIEHMN HapyLLUEHUIA NPOLLeCcCyaslbHOro
xapakTtepa). Ocoboe mecTo cpean 6eccnopHbiX NpenMyLLecTB 3aHMMaeT obecnevyeHne NPUHyAUTENbHOMO
WCMNOJTHEHUS peLLEeHN MeXAYHapo4HOro KoMMepyeckoro apbutpaka 6onee yem B 130 rocygapcrTBax-y4acTHUKaxX
Hb10-MIOpKCKOI KOHBEHLIMM O NPU3HAHUW U MPUBEAEHNN B UCMOSHEHNE UHOCTPaHHbLIX apbuTpakHbIX pelleHnin 1958
r.

Llenbto paboTbl ABNSETCHA aHaIN3 MEXAYHAPOAHOrO0 KOMMEpPYeCcKoro apbuTpaxa.

3apavamum paboTbl ABNAKOTCA:

- MPoOaHaaN3nNpoBaTb OCHOBHbIE TEOPUU NPABOBOW MPUPOALI MEXAYHAPOAHOr0o KoMMepYyeckoro apbutpaixa;

- pacCMOTpPeTb OpPraHn3aLnoHHO-NPaBOBbIe OCHOBLI (hOPMUPOBaHNA COCTaBa apbuTpaxa.

1. OCHOBHbIE TEOPUW MPaABOBOI NPUPOLLI MEXAYHAPOLHOr0 KOMMEepYeckoro apbuTpaxa

CyLiecTByeT HECKOJIbKO BMA0B (DOPM pa3peLleHns KOMMEPYECKUX CMOPOB: NePeroBopbl, apbutpax n
aNbTepHaTUBHbIE MEXaHU3Mbl YPEry/IMPOBaHWS CMOPOB, Takne Kak NpuMupeHne, nocpesHN4YecTBo u
MUHUNCMBITaHUSA. Y Ka)K0ro MeToZla eCTb CBON COBCTBEHHbIE OT/IMYNTESNIbHBIE 0COBEHHOCTU 1 NpPenmMyLLecTBa.
ApbuMTpax - corfiacoBaHHbIA YaCTHbIN NMPOLLECC, B KOTOPOM CTOPOHbI OTChINIAIOT CBOW CMOPbI K TPETLEMY NNLLY,
He3aBUCMMOMY apbuTpPy, KOTOPOro OHWU BbiGpPasn, 4Tobbl MPUHATL peLleHne Ha OCHOBE [10Ka3aTesIbCTB U
ApPryMeHTOB, NpeACTaB/IEHHbIX Nepen HUM .

MoHATMe apbuTparka Kak MeToLa yperyampoBaHus CropoB, XapakTepusyeTCsi UCTOPUYECKM NPOCTOMN
caMoperynmpyemon cuctemoin. C nosiBJIEHNEM PbIHOYHbBIX OTHOLLEHWIA, Ha4Ya i BO3HUKATb U COOTBETCTBYOLLME
cropsbl. BblJI0 04eHb pacnpoCTpPaHeHo, YTo ABa unau 6onee Toproeua, BCTYNUBLUME B CMOP B pe3yJibTaTe
CYLLECTBYIOLWMX MEXAY HAMU KOMMEpPYECKUX OTHOLLEHWI, 0bpaTATCsA K APYroMy YenoBeKky, YToObl 4eACTBOBaTb OT
X UMEHU B HAaX0XXAEHUW peLleHns ux criopa.

OAnHako, MexxayHapoAHas TOProB/s He MOXKET PEryampoBaTbCs B HALMOHAJIbHbIX FPaHULLAX N0 HECKOJIbKMUM
npuyrMHaM. Bo-nepBbix, Ka)k[0e rocy0apCcTBO MMeeT CBOW ornpenesieHHbI YpoBEHb MPaBOBOro Pa3BUTUS, 4TO He
rapaHTUpyeT pauUMOHaIbHOIO paspeLLeHns Cropa, U BO-BTOPbIX, Ka)X0€ roCyAapCTBO 3aliMeT CBOK CTOPOHY, 4TO
B UTOre nNpuBeeT K HEOOBEKTMBHOMY pELLEHUNIO, N KaK CleACcTBUE, O4Ha U3 CTOPOH ByleT HaxoAUTbCS B
HaVMeHee BbIrO4HOM MOJIOXKEHUW MO OTHOLLEHUIO K APYTroi. TN 0cobeHHOCTU co3aanu noTpebHoCTh B
MeXAYHapOLHOM KOMMEpPYeCKoM apbuTparke, Kak MexaHU3Me paspeLleHnst CropoBs, MyTEM NPUMEHEHNS
MeXXAYHapoaHbIX MpaBuiax, KOTopble COeaMHAT BHYTPUIrOCy0apCTBEHHbIE 3aKOHbI U MPeanoxXxaT o4HOpoAHOoe
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pelleHune.

CTOpOoHbI BKJItOYalOT apbuTparkHble cornalleHns B CBOM KOMMepYeCKe KOHTPaKTbl MO0 MHOXXECTBY NMpuynH. OQHON
N3 HUX ABNAIOTCA NpeuMyLLecTBa MeXayHapoaHoro apbutpaxa.

MoHATue «apbuTtpax, «apbnTp» NPONCXOAAT OT NATUHCKOro CMoBa arbiter - TpeTenckui cyaba. Nos3ToMy NOHATUA
apbuTp, TpeTencknn cyabs, apbutpak, TPETENCKNIA Cy Yalle BCEro UCMOJb3YyTCA Kak CMHOHUMBbI. B poccuinckon
NpaBoOBON AENCTBUTEIBHOCTU NCMOJIb30BaHNE OAaHHbIX MOHATUN YCIOXKHAETCSA TEM, YTO MNOHATUE «apbuTpark»
NCNosb3yeTcsa B ABYX 3Ha4YeHuax: 1) cuctemMa rocy4apCTBEHHbIX CYA0B N0 3KOHOMUYECKM cnopaM (ApbuTpakHbIin
cyn); 2) TpeTenckui cypn B obLweM CMbICTE N MEXAYHAPOAHbIA KOMMEPYECKUA apbuTpakHbIA cyn, B HaCTHOCTW.
Bblan noen NCKA4YNTb N3 HAaMMEHOBaHUI HeroCy4apCTBEHHbIX CYA0B TEPMUH «CYA», HO Takue npeanoxKeHums
6bIcTpO 6bIN ocropeHbl. Tak, ECIMY ykasan, 4To c/loBO «Ccya» He 06a3aTeNlbHO MOXXEeT NOHUMAaTbCA Kak
CTaHAapTHOe rocyaapCTBEHHOE yYpexxAeHNe, MHTerpmpoBaHHoe B 06Uy CMCTEMY HaLWOHalIbHbIX CyA0B . B
pesynbTaTe NpUMeHeHNe NOHATUN «Cya» B OTHOWEHUN apbuTparka YKOPEHN0Cb C OrOBOPKOM, YTO OH HE BXOAUT B
rocyfapcTBEHHYI CUCTEMY NpaBocyaus.

Takxe B TepMUHE «MeXXAYHapOAHbIN KOMMepYeCKuin apbuTpak» NpUCYyTCTBYET NOHATME «KOMMepYeCcknin». B
MeXXAYHapoOHOM npaBe He CyLecTByeT eJMHOro TOJIKOBaHUSA AaHHOrO NOHATUS, HanpuMep, Npy NoANMCcaHnn
MKeHeBCKOM KOHBeHL MW, BONbLIMHCTBO CTPaH CAe1ano OroBOPKY, YTO TOJIKOBaHUE TEPMUHA «KOMMEPYECKNN,
TOprosbin crnop» byaeT Npon3BOANTLCA C OTCLIJIKON K HOPME HaLMOHaIbHOro npasa.

Ecnm 06paTnTbCs K 0QHOMY U3 NCTOYHMKOB «MArKOro» npasa (soft law), To MOXXHO 0BGHapPY>XUTb, YTO B TEKCTE
TMNoBoro 3akoHa FOHNCTPUAJ o mexxayHapooHOM KOMMepYeckoM apbuTtpake faeTcs CBOA4 PEKOMEHAAUNNA O TOM,
KakoWm cnop c4ntaTb KomMmepyeckum. KOHNCTPAJI pekoMeHOyeT WMPOKO TPaKTOBAaTb TEPMUH «KKOMMEPYECKUN» N
[aeT nepevyeHb CAENO0K, KOTOPblE MOXKHO OTHECTU K KOMMEPYECKMM, HO NepeYvYeHb He ABJISETCSH McYepnbiBatoLWmnM,
B AaHHbLIN NepeyeHb BXOAAT pas/inyHble CAENKN, OTHOCALLMECS K KyrnJe-nNpoAaku, NpeaocTaBIeHUIo yCayr 1
OCyLLeCTBJIEHMIO paboT. B Ka4ecTBE KOMMEPYECKMX PAaCcCMAaTPUBAKOTCS, KakK N AOFOBOPHbIE OTHOLIEHUS, Tak n
OTHOLLEHUNIO BO3HUKAOLWME U3 OEINKTOB U CBA3aHHble C HeOCHOBaTeNbHbIM oboralweHnemM. Ho TMNOBOM 3aKOH
FOHNUCTPUAJ1 He NpoBOAUT pasrpaHnyeHne Mexay KOMMEPYEeCKUM 1 rpakaaHckum apbutpaxkem. OTMevaeTcs
TEeHAEHUNSA BO3SHUKHOBEHUA CNeLnann3npoBaHHbIX apbutparken, KOTopble pacCMaTpMUBaOT HEKOMMepYeckue
cnopsbl, HanpuMep, CnopTuBHbLIN apbuTpakHbin cyf (Court of Arbitration for Sport). [laHHbIN OpraH paccMaTpuBaeT
KaK 4acTHoMpaBoBble Copbl (TPyAOBble OTHOLWEHUS CMOPTCMEHOB), Takue N ANCUUNANHaPHbIE KOHMNKThI
(AnckBannuKaunsa cCnopTCcMeHa).

XapakTepucTuka apbuTpaka B KayecTse MexxAyHapoaHoro obycnoBneHa MHOXXECTBOM pa3/inyHbIX (haKTOPOB.
Takne hakTopbl Yalle BCEro OTHOCATCA K CTOPOHaM Crnopa - 3TO MOXeT ObITb: rpa)x4aHCTBO CTOPOH, MeCcTo
Haxo>XX[eHne KOMMNaHn, KoTopble NpuHaasiexaT CTOPOHaM, LOMULIUIINA, MECTO 3aKJ/lo4eHne CAeNIKN, MecTo
ncnosHeHns obs3aTenbCTB U T.4. icnonb3oBaHue cybbeKTMBHOMO KPUTEPUS NPU XapakTepucTuke apbutpaxa
OCHOBaHO Ha TOM, 4TO CybbekTbl Cropa ABNAIOTCA NPeACTaBUTENAMM Pa3IMYHbIX FOCYAapcTB. Ecnm cTtopoHbl cnopa
CcoBMajaloT Mo CBOEN HaLUMOoHaIbHON NPUHaAJIeXHOCTU, HO UMEIOT pa3Hoe rPa>KAaHCTBO, TO B 3TOM CJly4ae
COBEpPLUEHHO 04EBUOHO MOXHO 3a5BUTb, YTO CMOP MMeeT MeXAYyHapoAHbIN XapaKTep .

MexxayHapoaHbli KOMMepYecknin apbutpark ABnseTCA HerocyfapCTBEHHbLIM OPraHoM, YNO/HOMOYEHHbIM
npoBoAnTb pa3bupaTenbCcTBa NO CNOpPaM, BOSHUKLLMM MeXAy nmuaMn, ob6paTuUBLLMMUCS B OaHHbIN opraH. Mo cyTn,
MEXAYHapPOOHbIA KOMMEpYeCcKnin apbutpaxk ecTb anbTepHaTUBa rocyaapCTBEHHOMY cyay, 6epyLias CBOM KOpPHU 13
TPEeTenCcKoro cya, MHCTUTYTa BeCbMa APEBHEro 1 U3BeCTHOro, B TOM 4YUC/ie U POCCUNCKOMY MpaBy.

TpeTenckuin cyn - 3TO Cy4 TPETbero siMua no OTHOLLEHUIO K CAOPSALWMM, KOTOPbIA n3bupaeTcs cammMn Cnopawmmm
cTopoHamu. Cnopswme prusnyeckme nnm lopmgmudeckune nmua n3bumpatoT cebe TpeTenckoro cybio, KOTOPOMY
nopy4aloT pacCMOTPEHUE U yperyampoBaHne nx KoHMAnkKTa. TpeTencknin cy 0OCHOBbIBAaeTCA Ha AOBEPUN CTOPOH
cydbe, a TakXXe Ha X Bepe B ero 4eCTHOCTb, 6ecnpncTpacTHOCTb, MOPALOYHOCTb, 06 BEKTUBHOCTb U
cnpaBefnnBoCcTb. OCHOBHOE Ha3Ha4yeHMe TPeTEeNCKOoro cyaa 3aka4aeTcs B MUPHOM 1 06pOBOJIBHOM
npekpaLleHnn KOHMANKTa Mexay CTOpOHaMu B MOUCKE NyTen Ux yperyampoBaHus no B3auMHOMY COriacuio
CTOPOH, B COXpPaHEeHUN Ayxa COTPyAHNYeCTBa, YTO CO34aeT NpeinochblIK1 NPOAOJIKEeHNSA rparKAaHCKMX
NPaBOOTHOLLUEHUN .

C y4yeTOM BCero BbllLeNepeynCcAIeHHOro, aBTopbl NpepJsaraT ciegyoouee onpegeneHne. MexxagyHapoaHbli
KOMMepYeckui apbutpark - 3T0 HerocyaapCTBeHHbIN CyAebHbIN OpraH, HafeNeHHbI KoMneTeHumen
paccmaTpuBaTb U paspellaTb N0 CyLeCTBY CAOPbl MeXAY Y4aCTHUKaMN MeXAYHapoAHOr0 KOMMeEpP4YeCcKoro
06opoTa Ha oCHOBaHMK [OBPOBOJILHOIO COrlalleHNs CTOPOH B paMKax COOTBETCTBYIOLLEro MeXxayHapoLHOro
KOMMep4eCcKoro npouenypHo-npoueccyalbHOro NnpaBooTHowweHMs. o cBoel NpaBoBON Npupoae MexxayHapoaHbIn
KoMMep4yeckui apbutpak 6,1M30K K TpeTENCKOMY CyAy, C TEM BaXKHbIM OT/INYMEM, YTO CTOPOHaMM BbICTYNaloT
pe3naeHTbl pasHbIX FOCyAapCTB Mo NOBOAY CMOPOB, BbITEKAOLWMNX N3 BHELWHETOProBoro obopoTa.
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