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BeepneHne

MpaBo, Kak coumanbHoOe ABJIEHME BbI3biBAET ONpeesieHHOe OTHOWEHNE K HEMY Ntloaen, KOTopoe MOXeT bbiTb
MOJIOXKNTENbHBIM (YeN0BEK NOHNMMAET HeOBX0AMMOCTb U LLeHHOCTb 3aKOHa) UM OTPULATENbHbLIM (YEe/I0BEK CHMTaeT
3aKoH 6ecnofie3HbIM N HEHYXXHbIM). [TOHATHO Tak>Xe, 4TO NPoLecC UCMOJIHEHNSA 3aKOHa — 3TO0, Kak NpaBsuo,
Co3HaTeNbHas, BosieBas AeATesIbHOCTb Jo4en.

Ho Heobxoanmo 06paTuUTb BHMMaHME Ha TO, YTO O4YE€Hb 4acTO 3Heprua cybbekToB npasBa NPOTUB CBOEN BOJIN
HaTaJIKMBaeTCsa Ha HENPEOAO/IMMOE NPensaTCTBME, KOTOPOE B TON MW MHOW (hOpPME LLUMPOKO PacnpoCTpaHEHO B
HaweM obuwecTBe. DTO NPaBOBOE HE3HAHME, HE MO3BOIAIOLLEE FPpaXKAaHaM B MOJIHOM Mepe NCMOoJIb30BaTb
BO3MO>XHOCTU, NpefyCMOTPEHHbIE 3aKOHOM, 1 HECMOCOBHOCTb, a MHOr Aa U HeXXenaHne oTCTanmBaTb CBOW MpaBsa u,
4YTO eLle Xy>XKe, He)XeslaHMe y4MTbiBaTb NpaBa N 3aKOHHbIe MHTepeChl APYrnx JNL; MHOMOYNCEeHHble PaKThbl
3noynoTpebneHnsa NpaBoM He TONMbKO AOJ/KHOCTHLIMU JINL@MU, HO U FpakgaHaMmu n nx obbeanHeHnsaMn. A Takxe
ropnanydeckas Heobsa3aTeslbHOCTb AOJIKHOCTHbIX JINL, LMHUYHOE HapyLUeHe 3aKOHa IKCTpeMncTamm, segyLiee K
YenoBeYeCcKMM XXepTBaM, 3aKOHHbIX MHTEPECOB JII0AEN 1 MAaCcCOBOE HapyLleHne npaB, fgectabnnmsauyms obuwiectsa
N MHOroe Apyroe, 4To Tak Ui nHa4ve NpuUKpbIBAaeTCA MO COAEP>KaHMIO MPaBOBOro HArMAN3Ma.

LLInpoko pacnpoCcTpaHEeHHbIN MPaBOBOM HUTMAN3M SBASETCS CEPbe3HbIM NMPenaTCTBUEM AN CO3LaHNS
BEPXOBEHCTBA 3aKOHa, OH 06eCTOYMBAET peasibHYyO CUJ1y 3aKOHa, €ro akTMBHYH posib B obuwecTse. Takmm
obpasom, oTBeprasa naeto BepxoBeHCTBa 3aKOHa, OH TeM CaMbiM OTpULL@eT caMy BO3MOXHOCTb CyLLEeCTBOBAHMSA
BEpPXOBEHCTBa 3aKoHa.

Taknm obpasom, 6e3 NnpeonoseHna NPaBoBOro HUrMAM3Ma 3ajada Co34aHNA MPaBOBOro rocyfapcTBa NpPakTUYecKn
HeBO3MOXKHa. Takum obpa3oMm, 419 NPeofosieHMNSA MPaBOBOro HUMMAN3Ma Heobxo4MMO BbISIBUTb ero OCHOBbI,
06paTnTb Cepbe3HOEe BHMMaHME Ha YPOKM HaLlen NCTOPUN, Ha4YMHasA C 3apOXKAEHMNS NPABOBOr0 HUMMAN3Ma, U
BbISICHWUTb, MOYEMY 3TO fAABJIEHME TaK LUMPOKO PacnpoCcTpaHEHO 1 MO Ce AeHb ero pacnpocTpaHeHne HNKEM 1
HNYEeM He OCTaHOBAEHO. ITOT BOMNpPOC Bbis1 akTyaneH BO BCe BpeEMeHa, HO Celyac ero oCcTpoTa AOCTUraa npegena -
C Pa3BUTUEM PbIHOYHbLIX OTHOLUEHU B Poccum n o6HOBIEHNEM NPABOBON CUCTEMbI MPABOBOW HUMUJIU3M
npouBeTaeT KakK HUKOr4a.

O6bekTOM AaHHOW paboTbl ABNAETCSA MPAaBOBOW HUMMN3M N UAEANN3M.

MpeoMeToM UCCNefoBaHWSA ABASIOTCA pa3ivydHble POPMbl MPABOBOrO HUMMU3MaA N naeanmsmMa, NX UCTOYHUKN,
npobnema pacnpocTpaHeHNa NPaBOBOro HUrManM3Ma B Poccuinckonm Pegepaumu, a Takxe MetToabl 60pbbbl C HUM.
Llensto naHHom paboThl ABNSETCHA N3y4YeHMe NPaBOBOr0 HAFUIN3Ma N nAeann3Ma Kak CoLMasbHOro ABAeHNS 1
cnocob0oB NpeofosieHNs NPaBOBOro HArMAN3MA.

Ncxoasa ns aTon wenn 6blan NnocTaBfieHbl cegyowme 3agaqn:

1. lanTe OCHOBHbIe MOHATUSA MO Npobsieme NPaBoOBOro HUrMAM3Ma.

2. PackporiTe ero gopMy 1 U3y4nTe NCTOYHUKMN.
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3. PaccmoTpuTe cnocobbl 60pbbbl C MpaBoOBbIM HUFNIN3MOM.

B paHHOM cTaTbe NpobreMa pacCMaTPMBAETCS C HECKOJIbKUX TOYEK 3peHuns. Bo-nepBbix, faBanTe pacCMOTPUM, 4TO
TakKoe HUrMAN3M B LeSIOM U NPaBOBOW HUMMAN3M B YHaCTHOCTU, KaK OH MHTEPNpPeTUpPoBasiCa B pa3HOe BpeMs, Ha
pa3HbIX 3Tanax HaLWOHAIbHOM UCTOPUN FOCyAapCTBa M NMpaBa, Kak OH COOTHOCMTCA C TaKoW LLeHTpaJibHON
KoHUenunen Teopumn rnpasa, Kak npaBoBoe CO3HaHue.

3aTem byneT 3aTpOHyTa UCTOopMYeCcKas CTOpoHa NpobneMbl - BOSHUKHOBEHME M pa3BUTUE NPAaBOBOr0 HUIMAN3Ma U
npoeanusma. MNocne 3Toro cnefyeTt pacCMOTPETb OCHOBHbIE UCTOYHUKM U (DOPMbI MPABOBOIr0 HUFMNU3Ma U
noeannsma. M B 3akntoyeHne byneT paccMoTpeHa npobnema pacnpocTpaHeHUs NPaBoOBOro HUrMAM3Ma B Poccum n
npeanoXXeHbl MeToAbl MPefoTBPaLLEHMS 3TOro ABneHus. B npouecce HanncaHus paboTbl NCMNOJIL30BaNNCh
pa3sinyHble NCTOYHUKK - KaK obLieTeopeTuyeckme Tpyabl Mo PUCNPYAEHLMN, Tak U cneunanbHas nntepaTtypa B
31O o6nacTu. ABTOpbl UCMOJIb30BaIM NPON3BEAEHNA N3BECTHbIX POCCUNCKNX U 3apybexxHbIX AeaTenen
MOSINTNYECKOWN 1 MPaBOBON MbICAN N InTepaTypsbl.

[naBa 1. MNoHATME U UCTOYHUKM NPABOBOr0 HUrMAM3Ma N ngeannsma

1.1. NoHATWe n hopMbl MPaABOBOIro HArMIN3Ma

Hurnnwusm (ot nat. Nihil - HNYTO, HNYTO) - OTpPMLAHNE KYJIbTYPHbBIX N UCTOPUYECKUX LLEHHOCTEN, MOPaJibHbIX HOPM
ycToeB obuiecTBa. Hanbonee pacnpocTpaHeH HATMAN3M B LLeHTPasibHbIX NPOM3BEAEHNAX U3BECTHbIX PYCCKUX
nncaTtenen. Ha cknoHe net J1. H. Toncton B «[ncbMe CTyAEHTY O NpaBe» BbICKa3aJICA O4eHb KPaTKO, Ha3BaB NpaBo
«THYCHbIM 06MaHOM». 3aKOH 1 COBECTb - aJiIbTEPHATUBHbIE U fa)Ke MOJIAPHbIE MOHATUA ANA nNucaTens. NMucatenb
CKasaJ/, YTO HY>XKHO XXWUTb He M0 3aKOHY, @, N0 COBECTU. YTO [OCTaTOYHO BIM3KO MO CMbIC/Y K YTBEP)KAEHMIO
«3aMeHa YeCTHOCTW 3aKOHHOCTbIO - aHTMNPOrPeCCUBHOE ABEHUE>.

[MpaBoBOW HUMMJIN3M — 3TO HarnpasJeHUe CoLUManbHON N MPAaBOBOM XWU3HW, KOTOPOE OTpuLaeT counasbHYyo
LLleHHOCTb NpaBa N CYNTAET ero HaunMeHee CoBepLUEHHbLIM cNocoboM perynanpoBaHuns obLLEeCTBEHHBLIX OTHOLLEHWUA.
PaccMaTpuBas KOHLEMLMWIO MPaBOBOro HArMAN3Ma, HeobxoaAnMo obpaTUTLCA K UCTOPUKN CamMoro npasa. [lake Ha
IpeBHeM BocToke n B apeBHUX rocygapcteax (Fpeuunn n Pume) pyHoaMeHTanbHbIMKM Npobnemamun obwecTtBa 6binun
npobnembl NpaBa 1 rocygapcTtea. lMNepexon oT NepBObbITHOOOLLUMHHOIMO CTPOS K paHHEK/1acCoBOMY 06LEeCTBY ©
NOSINTUYECKON (hopMe opraHm3aunm obLLEeCTBEHHOM XN3HN CONPOBOXAAJICA MPOLECCOM COoLManbHOM
anddepeHunaummn HaceneHns n oboctpeHnem 6opbbbl Mexay pasHbiMK cnosaMun obLecTBa, B 3TUX YCI0BUAX
npuaaBanocb 60nbLIOe 3HAaYEHUE. K 3aKOHAM, PEryanpyoLwmnM obLeCcTBEHHYO XN3Hb.

YT06bl ONpeaennTb NPUPOAY NPaBOBOrO HUMUAN3Ma, HEOBXOAMMO MOHMMAaTb MOHATUE «MPABOBOE CO3HAHMUE>.
MpaBoBoe CO3HaHME — 3TO COBOKYMHOCTb B3rNa40B, NAEN, KOTOPbIE Bbipa)kaloT OTHOLWEHNE NI04eN, K1acCoB K
3aKOHY, COUMaNbHbIX FPynn, 3aKOHHOCTY, CNPaBeaIMBOCTU, NX NPEACTABAEHNSA O TOM, YTO 3aKOHHO, a 4TO
HEe3aKOHHO. KOHLEHTPUPOBaHHbLIM Bblpa>XeHNeM NpaBOBOro CO3HaHUA Kak (PopMbl O6LLLECTBEHHOIO CO3HAHMSA
ABNISETCA NPaBOBas NAE0JIOrNS - CUCTeMa NPaBOBbIX B3r/1S40B, OCHOBAHHAA Ha onpefeieHHbIX COLNanbHbIX 1
Hay4HbIX MO3NLMAX.

lMpaBocoO3HaHMe - OCHOBa M OpraHM4Yyeckas CoCTaBAsAOLLLaA NPaBOBOM XWU3HW obLiecTBa, OpraHM30BaHHON B
rocynapcTBe. 9TO OTpa’keHne 3aKOHa B CO3HaHMM obliecTBa, coumanbHOM rpynmnbl, IMMHOCTU. HakoHew, feicTBue
3aKoHa, ero npuMeHeHne n cobnogeHne 3aBUCUT OT YPOBHSA NMPaBOBON MPaMOTHOCTU. [OBOPS 0 MPaBOCO3HaHUN,
Mbl 06bIYHO FOBOPMM O MPaBOBOW NAE0SIOTMN 1 MPaBOBON NCUXOIOTUN.

MpaBOBON HUTNAN3M MOXXHO OMNPEAEesINTb KaK COCTOSHME 0BLLLEeCTBEHHOIO CO3HAHWS, XapaKTepusyoLleecs:

1. NpaBOBasi HEKOMMETEHTHOCTb;

2. oTpuuaTenbHasa oLueHKa 3aKOHa;

3. pacnpoCTPaHEHHOCTb CTEPEOTMMNOB NPOTUBOMPABHOIrO 1 MPOTUBOMPABHOIO MOBEAEHUS.

MpaBoBOM HUFMAN3M, MO CYTU, €CTb NMPABOBOE OTHY)XAEHNE, eCTb OTPULLaHNE 3aKoHa, 0bLLEeCcTBO CTPEMUTCSA
obonTunce 6e3 Hero.

B eBponerickoin npaBoBon Tpaanumm Hanbonee LWNPOKO pa3anyaloT ABa TMMNa NOHUMaHWA Npasa: NPaBoOBOM
MO3UTMBU3M M LIKOJIa ecTeCTBEeHHOro npasa. CTOPOHHNKM NEpPBOro HanpaB/ieHMSA pacCMaTPMBaOT NPaBo, Kak
CNCTEMY peasibHbIX MPaBUJ MOBEAEHNS YesI0BEKA UK 0643aTesNbHbIA NOPAAOK 06LEeCTBEHHbBIX OTHOLLIEHWIA.
Cnocobbl, hopMbl co3paHns, 4eNCTBUA N obecrnevyeHns npaBonopsaaka MoryT 6biTb pasHbiMU. TakuMm obpa3oMm, B
JNIErMCTCKOM MO3UTUBU3ME NMPaBO CBOAUTCSA K HAbopy HOPM, COAEPXKALLUXCS B 3aKOHaX N APYrMx HOPMaTUBHbIX
aKTaxX, uCxoaawmx oT rocygapcTaa M 3allMleHHbIX OT HapyLleHns ero opraHamMmu. Counonornyeckuii no3nNTUBN3M
OTOXXOECTBASAET NPaBo C peajibHO CAOXKUBLLUNMNCS 06LLECTBEHHBIMU OTHOLIEHNAMN, MOCKOJIbKY He BCe
3aKOoHOOaTesibHble MpennMcaHnsa BOMJIOWAKTCA B peasibHbI NPaBoBor NMopsanok. CTOPOHHUKKW MCUX0JI0r N4eCKOomn
TEopUN MLLYT 3aKOH B MMpe NMCUXUKM YeSIOBEKA N ONPefensaoT ero Kak MMnepaTuBHoO-aTpnubyTnBHbIE
nepexxmBaHua nogen. Takum obpa3om, NpaBoOXpaHUTeNbHAsA AeATesIbHOCTb NpM3HaeTcs nponssogHon nmbo ot
rocypapcTa, nmbo ot obuwiecTBa, Mb60O OT IMYHOCTK, HO B JIOOOM C/lyvae oCTaeTCa ee e ANHCTBEHHOMN



OTNNYNTESIbHON Y4epTon. Mo3NTMBN3M HEU3MEHHO OTKJIOHSETCS OT Cofep KaTesIbHOro U LEeHHOCTHOro obocHoBaHMSA
CYLLEeCTBYIOLLErO NMPaBonNopsAAKa, CYMTas TaKylo 3a4advy HEHay4YHON.

LLIkona ecTeCcTBEHHOro Npaea, B OT/IM4ME OT NO3NTUBM3MA, CTpeMnTca obecnedynTb MaTepuranbHoe 060CHOBaHME
nopsiika, yCTaHOBJIEHHOrO 3aKOHOM, TO €CTb HAa TV KaKOM-TO CBEPX MOJIOXKUTENbHbIN 3aKOH, KOTOPbLIA AeNCcTByeT
MO OTHOLLEHMIO K MO3UTUBHOMY MpPaBy Kak KpUTEpPWiA ero npaBoBoOro (Uam HenpasoBas) oueHka U obocHoBaHue. B
LLeSIoM NopsSAOK OOJIKEH ObITh «XOPOLIMM» U «4eCTHbIM». CornacHo W. KaHTy, NpaBo — 3TO «COBOKYMHOCTb
YyC/I0BUIA, NO3BONSAOLLIMX COBMECTUTb Npon3Bona (ceoboay) oaHOro YenoBeka c nponseosiom (cBo6oaoi) aApyroro c
TOYKMN 3peHuns Bceobuyiero 3akoHa cBoboabl».

MpennpUHSATBIN 3KCKYPC B TEOPUIO MPaBOBOro MbllwsieHWs 6bl1 Heobxoanm Ot 060CHOBaHUS CYLL,ECTBOBAHUS Kak
MUHNUMYM TpeX «MNPaBOBbIX HUTNJIN3MOB»: TaKOHNYeCKOro, COLMo10rn4eckoro 1 cobcTBEHHO ropnan4eckoro.

1.2. ICTOYHMKWM N NPUYUHBI NPaBOBOro HUrMIN3Ma

I'oe NCTOKM NPaBOBOro HUrKAM3Ma? VX o4eHb MHOMO: M HECOBEPLLUEHCTBO CaMUX 3aKOHOB, M «MOYTU NerajbHas»
0eATesIibHOCTb NMPaBOOXPaHUTENIbHbLIX OpraHoB, N CbaKTVI‘-IGCKoe npoTmeonpaBHOE noeegeHme caMmnx rpa>KgaH.
OfHa 13 rnaBHbIX MPUYNUH NPABOBOIrO HUMMIM3Ma KPOETCS, NO CyTU, B CaMMUX 3aKOHaX - B X HECOBEPLLUEHCTBE U
HenocnenoBaTe/IbHOCTMU.

Ha camMoM fiene coCcTosiHMe AENCTBYIOLWEro 3aKOHO4ATEeIbCTBA OCTABAAET »KeflaTb JIYHLIEro - 3aKOHbI
nepernoJsiHeHbl Tak Ha3blBAEMbIMU «MEPTBbIMW HOPMaMU», TO €CTb NMOJIOXKEHUSIMU, KOTOPbIE B PeasisHOCTU He
paboTaloT n3-3a N10xo padpaboTaHHbIX MEXaHW3MOB MUX peasn3aumnn. HecoBepLLIEHCTBO 3aKOHO4aTENbCTBA
Hanbosiee ApKO NMPOABASAETCA B chepe rpakAaHCcKoro n apbutpa>xHoro cyonpoM3BoacTBa.

Hanpumep, npoTMBOpeYne B 3aKOHax Ha dhelepasibHOM ypoBHe. PefepalibHble KOHCTUTYLIMOHHbIE U MPOCTO
enepasbHble 3aKOHbl UMEIT, Kak
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