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BBepeHune

AKTYanbHOCTb UccnenoBaHnsa obycnosneHa 0cobol 3HaYMMOCTbIO CTabuAbHOCTU FpakgaHcKoro o6opoTa, KoTopas
obecne4ynBaeTCs He TO/ILKO NPaBOBLIM PEeryaMpoBaHNEM €ro HOPMaJibHOro Pa3BUTUS, HO N HAJIMYNEM MeXaHN3Ma
rpa>kAaHCKO-MPaBOBOM OTBETCTBEHHOCTU. TeopeTuyeckas paspaboTka BONPOCOB rpakgaHCKO-NPaBoOBOM
OTBETCTBEHHOCTU BoobLLe N [OroBOPHON B 0COBEHHOCTM SABNAETCSA OAHOWN N3 NepBENLUMNX 3a4ay COBPEMEHHOMN
UNBUANCTUKN,

BbiCcTynasa B Ka4ecTBe BUAA IOPUONYECKON OTBETCTBEHHOCTMU, C LIeSIbI0 YCTPaHEHUS Uau (B TOM Cly4ae, eciim 3TO He
NnpeacTaBifeTCs BO3MOXXHbIM) MUHMMMU3ALNUN BO3MOXKHbIX NOCNEACTBUN HENCMOJIHEHNA NI HEHaAJ/ieXallero
NCMoJIHeHNA 06a3aTeNbCTB, FPa)KAaHCKO-NMpaBoBas OTBETCTBEHHOCTb BbICTyNaeT OAHUM U3 LLeHTPasIbHbIX
WHCTUTYTOB Fpa>KAaHCKOro rnpasa. KpoMe Toro, ocyuLlecTB/IeHNEe Mep, HarnpaBieHHbIX Ha obecnevyeHne
BOCCTAHOBJIEHNA HAPYLUEHHOI0 NMYLLLECTBEHHOI O MOJIOXKEHUSA, NpeaynpexaeHne npasoHapyweHuin, obecnevyenuns
HagfieXxalwero ncnosiHeHna 06s3aTenbCTB U BOCMUTAHNUSA rpakaaH B AiyXxe 3aKOHHOCTU, MOXXHO C YBEPEHHOCTbIO
OTHECTU K pa3pajy BaXKHbIX 3a4a4, KOTOpblE CTOAT nepen rocyaapCcTBOM.

1. MoHsATME rpa>kaAaHCKO-NpPaBoBOWN OTBETCTBEHHOCTU U ee 0COBEHHOCTH

Ipa>kgaHCKO-NpaBoBas OTBETCTBEHHOCTb ABASETCSH OAHUM U3 BUOOB HOPULNYECKOA OTBETCTBEHHOCTU U
onpenenseTcsa Kak «NpMMEeHeHNe K NPaBOHAPYLUMTENIO TakKNX Mep, B pe3yJsibTaTe KOTOPbIX Y NPaBOHapyLIMTENs
M3bIMaeTCS U NepefaeTcsl NOTEPNEBLUEMY MMYLLECTBO, KOTOPOE NpaBOHapyLnTesb He yTpaTun bbl, ecnuv 6bl He
COBEpLUMA NpaBoHapyLleHne» . E.A. KpalleHUHHUKOB ornpenensieT rpakgaHCKo-NpaBoOBY OTBETCTBEHHOCTb Kak
«obnagaroLLyto cnocobHOCTbIO HGbITb NCMOJIHEHHOW NO4 BO34ENCTBMEM FOCYAaPCTBEHHOMO MPUHYXAEHUS
OXPaHUTENbHYIO FrpaXkK4aHCKyo 0683aHHOCTb NMpaBoOHapyLWMUTeNs, peann3aumns KOTOPON BieYeT 418 HEero JNLWEHNS
MMYLLIECTBEHHOI 0 XapakTepa» . [paXkaaHCKo-NpaBoBas OTBETCTBEHHOCTb NPOABAAETCA B BUAE JINLLIEHWNIA
MMYLLECTBEHHOIr0 XapakTepa, Korga «MMyL,eCTBEHHble MOTepW NOTEPMNEBLLEr0 KOMMNEHCUPYHOTCS 3a CYET
MMyLLLeCTBa NpaBoHapyLwmnTens» . UMyLLeCTBEHHbIN XapakTep FrpakAaHCKO-NpPaBoOBON OTBETCTBEHHOCTY MNO3BONAET
«MPUMEHATb €e He TOJIbKO B Ka4YecTBe eqUHCTBEHHOM CaHKLWM 3a COBEpLLUEeHHOE NpaBoHapyLLUeHne, HO 1
COBMECTHO C aAMUHUCTPATUBHO-MPABOBbIMU U (UIN) YT OSIOBHO-MPABOBLIMUW CaHKUMAMU . Mpodeccop B.M. Mo30anH
CnpaBef/IMBO OTMEYAET, YTO «BCe BUAbI FPakAaHCKO-NPaBOBON OTBETCTBEHHOCTUW, HE3ABMCUMO OT TOro, NAET Jn
peyb O JOrOBOPHOM UAN BHEAOrOBOPHOM hopMe, CoOAep»KXaT 3/IEMEHTbI Kak YaCTHOMPaBOBOro, Tak U Ny6anyHo-
NMpaBoBOro Nnopsaka. Pasnmyne cywecTByeT SiNllb B «A03UPOBKE» YKa3aHHbIX 3JIEMEHTOB>» . [JaHHbI UHCTUTYT
Ba)KeH ANA CyObEKTOB rpakAaHCKOro npasa, Tak Kak «He TOJIbKO CTUMYJIMPYET Y4aCTHMKOB Mpa)K4aHCKoro
obopoTa K cobnopeHnto TpeboBaHMI 3aKOHa N TEM CaMbIM NpeAoTBpaLlaeT NpaBoHapyLleHns, HO 1 obecne4vnBaeT
BOCMOJIHEHNE TEX NUMYLLECTBEHHbIX NOTEPb, KOTOPbIE MOHEC NMOTEPNEBLUNIA B pe3yJibTaTe COBEPLUEHHOIO NPOTUB
HEero NpaBoOHaPYLUEHUS» .

PaccMmaTpuBas NoOHATUE Fpa)K4aHCKO-NPaBOBOM OTBETCTBEHHOCTN, HEOBXOAMMO OTMETUTL ee 0CobeHHOCTH:

- OHa ABNAETCA PAa3HOBUAHOCTbLIO IOPUANYECKON OTBETCTBEHHOCTY;

- BbICTYMaeT B Ka4eCTBe YCTaHOBJIEHHbIX MOCPEACTBOM HOPM Fpa>kAaHCKOro rnpaBa lpuUaNdYecKnx nocaeacTeui
hakTa HEUCMNONHEHUA NN HEHAaANEXKALLEro NCMOJIHEHNS IMLOM NPeayCMOTPEHHbIX HOPMaMun FpakAaHCKOro
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npaBa 0653aHHOCTEN, YTO ABNIAETCS CBA3AHHLIM C (DAKTOM HapyLUEeHUs Cy6beKTUBHbLIX Fpa)k4aHCKUX NpaB Apyroro
nmua.

Takum obpa3om, rpa>k4aHCKO-MPaBOBY OTBETCTBEHHOCTh MPUHSATO XapakTepM30BaTh NOCPEACTBOM Tpex
06s3aTesNIbHbIX MPU3HAKOB, COAEPXKaHMNE KOTOPbLIX 3aK/Il04YaeTcsa B CneayoLLeM:

- OCYLLEeCTB/IeHNE roCcylapCTBEHHOI0 NPUHYXOEHUS;

- Ha/lM4yMe oTpULaTeNbHbIX (HebnaronpmaTHLIX) NOCNEACTBUR, C KOTOPLIMU MPUXOANTCS CTaIKUBATLCS
HernocpeACcTBEHHO NMPaBOHaPYLINTENIO;

- OCY)XAEeHMe NnpaBoHapyLmnTens.

3. ®YyHKLUNM rpa>KgaHCKO-NPaBOBON OTBETCTBEHHOCTH

DYHKLUMN FPpaK4aHCKO-NPaBOBOM OTBETCTBEHHOCTU KaK OCHOBHbIE HarnpasieHNs BO3AENCTBUA Ha obLeCcTBEHHbIE
OTHOWeHNA MHOroobpasHbl. K HUM OTHOCATCSA: KOMNEHCauMoHHas, WwTpadHasa, BocnuTaTesbHas, NnpecekaTesbHas,
obecneyunTenbHaa hyHKLNN. B KOMNEHCaUMOHHOM PYHKLMUK B B0MbLUEN CTEMNeHN NposBaseTcs cneyndurka
rpa>kAaHCKO-NPaBOBON OTBETCTBEHHOCTMU.

A.5l. Pb>KEHKOB Mof coaep>XaHneM KOMMeHCaunoHHOM PyHKLMN rpa)KgaHCKOro npaBa NoOHMMaeT NoJIHoe
BOCCTaHOBJIEHNE NI KOMMNEHCaUMIo HapyLLEeHHOro NoJIOXKeHUS rnoTepriesllen cTopoHsl . .H. Kapxanes
yKa3blBaeT, YTO KOMMEHCaLNOHHasa PYHKLNA rpaXK4aHCKO-NPaBOBON OTBETCTBEHHOCTM Bblpa>kaeTCs B
BOCCTAHOBJIEHNMN TeX UMYLLECTBEHHbIX NOTEPb, KOTOPbIE SIML0 NOHECJ1I0 B pe3ysibTaTe COBEpPLUEHMUS
npaBoHapyLlweHuns. Lenblo KoMNeHCaunoHHON yHKLMN ABNAETCA BOCCTaHOBJIEHME NOIOXKEHNS, CyLLeCTBOBaBLUEro
[0 COBepLUEHMA MpaBoHapyLleHns .

B 3TON CBS31 HEOBXOAMMO OTMETUTbL, 4TO NOCPEACTBOM rPaKAaHCKO-NPaBOBOM OTBETCTBEHHOCTH
npefocTaBaseTCss BOSMOXHOCTb OCYLLECTBUTb BOCCTAHOBAEHNE NMYLLLECTBEHHOIO MOJIOXKEHMWSA MOTepreBLUero B TO
MoJIo>KeHne, KOTopoe CyLLecTBOBaJIO A0 (hakTa HapyLleHnsa ero npasa. Npouecc ocyLecTBAEHUS KOMAeHcaummn
HaHeCeHHbIX MMYLLEeCTBEHHbIX MOTepb NoTepreswemMy NPUHATO NPOU3BOLANTL 3a CYET MMYLLECTBa, KOTopoe
HaxoAuTcs B COBCTBEHHOCTM NMpaBoHapyLIMTens.

B KavyecTBe LeNn UMyLLEeCTBEHHON OTBETCTBEHHOCTM BbICTYMaeT OCyLleCcTBJ/IeHMe npoLecca, HarnpaBJ/ieHHOro Ha
JIMKBMAALNIO NOCeACTBUIA COBEPLUEHHOrO NMpaBoHapyLWeHUs.

4. OCHOBaHMA HACTYMJEHNA FrPa>KAaHCKO-MPaBOBON OTBETCTBEHHOCTU

[pa)kgaHCKO-NpaBoOBYIO OTBETCTBEHHOCTb MO OCHOBAaHUAM BO3HUKHOBEHUA OeNIAT Ha OMOBOPHYIO U AEJINKTHYIO.
Mpwn 3ToM cnepyeT UMeTb BBUAY, HTO MNPMHLMMN NOJIHOrO BO3MeLLeHUa (KoMneHcaunm) spega (n. 2 ¢t. 393, n. 1 cT.
1064 'K P®) cBONCTBE—HEH KaK AOrOBOPHbLIM, TaK N AENVNKTHbIM MPaBOOTHOLLEHNSAM.

A.M. BensakoBa c4YuTaeT, YTO «4Or0OBOP—HasA OTBETCTBEHHOCTb OTTaJIKMBaeTCA OT OTHOCUTEJIbHOIO
MPaBOOTHOLLEHNS, KOTOPOE BO3HMKII0 MEXAY AO0/IKHUKOM N KPeaUTOPOM, UK BO3J1araeTcs 3a HEMCNosHeHne
(HeHapne—->xawme ncnosHeHne) o683aHHOCTN, BbITEKAO—LLEN N3 OQHOCTOPOHHEN caenkn» . OAHaKo 3TO eCTb
OTBETCTBEHHOCTb Mepef YyNoJHOMOYEHHbIM Y4aCTHUKOM peasibHOro ob6s3aTebCTBEHHOIO MPaBOOTHOLUEHNS.
[ennkTHas e 0T—BEeTCTBEHHOCTb He npepnoiaraeT Kaky-1mbo 0643aHHOCTb KOHKPETHOro cybbekTa, Tak Kak
OCHOBaHa Ha (haKTe COBEpPLUEHHOro HeNpaBO—MepHOro AesaHus. B cuny atoro obctoaTenb—CcTBa Ae/IMKTHaA
OTBETCTBEHHOCTb MOXeT ObITb BO3/10)KeHa Ha Ntoboe inuo, OroBoOpHas Xe NpPUMMEeHseTCs TOJIbKO K CTOPOHe
norosopa.

YcTaHOBNEHNE OCHOBAHNSA BO3HUKHO'BEHUS MPaXKAaHCKO-NPaBOBON OTBETCTBEHHOCTU AA€T BO3MOXXHOCTb
onpenennTb BUA OTBETCTBEHHOCTU, YTO MMEEeT CyLleCTBEHHOE 3Ha4YeHne Kak ansa obHapy>xeHus cdepsbl

MNPV MEHEHUA KaXXA0r0 U3 BUAOB - OEJINKTHOW U AOFOBOPHOW, TaK N 18 BbISCHEHUSA UX CYLLLHOCTU 1 cneuundunkn. C
Mo3VLUMn NPaBoONpPUMEHN—TENSA LeNbio NX BblAeNeHns cefyeT ci4MTaTbh HegonylweHne cMTyaumin, Korga
BHEOrOBOPHOI Bpe[, BO3MELLAETCS Mo NpaBujamMm AOro—BOPHON OTBETCTBEHHOCTM N HA0OBOPOT, Tak Kak 3TO
NPUBOAVUT K YLIEMJIEHMIO NMpaB noTepresLlero.

Y [LOrOBOPHOM U OENVUKTHOW OTBET—CTBEHHOCTU Kak BUAOB rPa>KAaHCKO-MPaBOBON OTBETCTBEHHOCTU CXOXW Lenn,
HaJIMYNCTBYET KOMMEHCaUNoHHasa MYHKLNSA, OHU NPpU3BaHbl BOCMOJIHUTb NMYLLLECTBEHHbIE NHTepechl
no—TeprnesBLWero 3a c4yeT CPeAcTB NpaBoHapywn—Tensd. O4HaKo B 3aBMCMMOCTW OT Creundnkn peryanpyembix
HOpMaMu npaBa OTHOLLEHNN MeXAy YKa3aHHbIMUN Pa3HOBUAHOCTAMU FpaK—AaHCKO-MPaBOBOM OTBETCTBEHHOCTH
€CTb CyLeCTBEHHbIE OT/INYNA N0 TaKUM KPUTEPUAM KaK COLep)KaHue 1 NopsiaoK NpUMeHeHus Mmep
OTBETCTBEHHOCTMU.

0O606LEeHHO MOXXHO FOBOPUTL, 4TO OCHOBAHMEM BO3HUKHOBEHUS YKa3aHHbIX BU— 0B rpa>kAaHCKO-MPaBoOBOM
OTBETCTBEHHOCTM SAB/ISETCH NPaBOHapyLleHne, YTO NO3BOISEeT NMPUMEHATb B 06emx cuTyaunsax Bo3MelleHne Bpena
(ybbITKOB) Kak Mepy rpa>kaaHCKO-Mpa—BOBON OTBETCTBEHHOCTU. OQHAKO [OroBOpHas OTBETCTBEHHOCTb BCerga
eCTb C/leAcTBMe f0—TrOBOPHOro obs3aTenscrea. COOTBETCTBEHHO, HEOBXOOMMbIM ABNAETCA YCTAaHOBJIEHNE



Ha—JIN4YNS LOFOBOPHbIX OTHOLLIEHUNIN MeXXAy NPUYNHNTESNIEM N MOTeprneBWwnM. B cnydyae oTCyT—CTBMA LOTOBOPHOIro
oba3aTenbLCcTBa, ClefyeT B Llensax NPUMEHEHUS BHELOMOBOPHOW OTBETCTBEHHOCTY ONPenesnTb, Kako Bpes,
MnpUYn—-HeH cybbLEKTOM, He COCTOALLMM C NOTEPMNEB—LLUNM B AOrTOBOPHbIX OTHOLLUEHUSAX.

Ons Toro, 4Tobbl NpaBOHapyLUEHME KaK OCHOBaHMe rpaK4aHCKo-NpaBoOBON OTBET—CTBEHHOCTW NO3BOJIAI0
anddepeHUnpoBaTb OAUH U APYyro ee Bua HeO6X0AMMO MOMM—MO YCTAaHOBNEHUS DaKTa HapyLleHWs npasa
onpenenuTb XxapakTep npasa, kKoTopoe 6bl10 HapyLleHo. B 4acTHOCTK, Mpu HapyLUeHN B OFrOBOPHOM
MpPaBoOOTHOLEHNN onpeaeneH—Hon 06493aHHOCTU NPUMEHAETCA UCKITIOYNTEIbHO JOrOBOPHasA OTBETCTBEHHOCTb Kak
Mepa NPUHYXXOEHUS B CUY HEUCMOJIHEHUS (HEHaANEXALLLEr0) NCNOJIHEHUS AOroBopHOM 06a3aHHOCTW. Mo 3Ton
MpUYnHe 4OroBOpPHAas OTBETCTBEHHOCTb peryampyertcs obwmmMm Hop—MaMn 0 rpa>KgaHCKO-NpPaBoOBON
OTBETCTBEH—HOCTU 1 NpPaBujaMu, pernaMeHTUPYILLMMN KOHKPETHOE NMpaBOOTHOLWeHWe. [loroBopHas
OTBETCTBEHHOCTb MOXET ObITb YCTAaHOBMEHA M COrNalleHMeM CTOPOH. [leNnKTHasA OTBETCTBEHHOCTb
MPUMeHSAEeTCA NCKJI0YMUTENIbHO TOIbKO NPX HapyLeHnn O4HNM NMLOM abCco—I0THbLIX CYOBEKTUBHbLIX NpaB APyroro
nvua, BHE 3aBUCUMOCTU OT PaKTa HaIMYMs OOr0-BOPHbIX OTHOLLEHNI MexXXay NoTepneBLLnNM 1
npaBoHapywuTeneM. BHegorosopHas 0OTBET—CTBEHHOCTb peryampyeTcsa obwmmMm HopMamMm o rparkaaHCKo-
MpaBoBOW OTBETCTBEHHOCTU M cneunasbHbIMU NpaBuiaMn, yCTaHOBJIEHHbI—'MU B OTHOLUEHWNWN OEeINKTHbIX
obs3aTenbcTB (rn. 59 MK PO).

5. OcHoBaHuMA ocBo6OXKAEHNSA OT rparKAaHCKO-MPaBOBON OTBETCTBEHHOCTH

OCHOBaHUAMN 0CBOBOXKAEHNS OT MPUMEHEHNS MEP IOPULNYECKON OTBETCTBEHHOCTU NPU3HAIOTCA lOpuanYeckme
haKTbl, C HAJIMYMEM KOTOPbIX CBSI3bIBAETCA 0CBOBOXKXAEHME NpeTepneBaTh AaHHble Mepbl 3@ COBEPLUEHHOE
npaBoHapyLLUeHWEe, UMeloLLLee BCE 3/IeMEHTbI COCTaBa. TO TaKOW MeXXOTPaCcaeBON MHCTUTYT, HOPMbl KOTOPOro
perynumpyloT CUTyaluto, Korga npaBoHapyLlleHne CoOBepLLIEHO, UMEeTCS BCE 3JIEMEHTbLI ero CocTaBa, HO NMpu 3TOM
MMyLLeCTBeHHasa chepa NpaBoOHapYLUNTENA HE YMEHbLUAETCS, OH He UCMbITbIBAaeT HeGNaronprMATHLIX MOCIeACTBUN
OT CBOEro NpPOTUBOMPABHOrO AesHUA. NMpu 3TOM UMyLLLeCTBEHHas cdepa NoTepneBLIero MoXXeT OKa3aTbCsa Kak
HEeBOCCTAHOBJ/IEHHOM, TaK U BOCCTAHOBNEHHOW, HaNnpmMMep, eCcsin NPUYNHEHHbLIN Bpes «BO3MELLLAeTCA» Yepes
CTPaxoBble UHCTUTYThI.

3aKJo4yeHne

C y4eTOM NpoBEAEHHOr0 UccegoBa—HUSA NpeacTaBaseTcss HeobXooMMbIM aKLLEHTUPOBAaTb BHMMaHMe Ha
cnenyroumnx OCHOBHbIX TEOPETUYECKUX BbIBOOAX.

1.CtabunnbHOCTbL rpakgaHckoro obopoTa obecneymBaeTcs HE TOJIbKO MPaBOBbIM pPerynpoBaHNEM ero
HOPMaJsibHOro Pa3BUTUA, HO U HAJIMYMEM MEXaHM3Ma FpakKAaHCKO-NPaBOBON OTBETCTBEHHOCTU. TeopeTnyeckas
pa3paboTka BOMPOCOB rpa>K4aHCKO-MPaBOBON OTBETCTBEHHOCTM BoObLLE 1 LOrOBOPHOM B 0COBEHHOCTN sABNSETCA
OLHOI U3 NepBenwmnx 3aga4 COBPEMEHHON LNBUINCTUKMN.

2. IHCTNTYT rpa>k4aHCKO-NpaBoOBOM OTBETCTBEHHOCTUN BaXkeH A1 CyObeKTOB rpa)kAaHCKOro npaea, Tak Kak He
TOJIbKO CTUMYJIMPYET Y4aCTHUKOB rpakaaHckoro obopoTa k cobntogerHunto TpeboBaHMn 3akoHa U TEM CaMbIM
npenoTBpaLlaeT NpaBoHapyLeHns, HO 1 obecrneyrBaeT BOCMOJSIHEHNE TeX UMYLLLECTBEHHbIX NOTEPb, KOTOPbIE
MOHEeC NMoTepreBLLUA B pe3yibTaTe COBEPLUEHHOIO NPOTUB HEro NpaBoHapPYyLUEHUS.
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