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NMNOACHUTEJIbHAA 3ATMNCKA

K BbIBOpY T€Mbl MarmMcTepckom gmccepTaumnm

«[MpaBOBOM CTATYC OCY)XAEHHbIX K MPUHYAUTEeNbHbIM paboTaM n peanmsaumns rpax4aHCKOro npasa B OTHOLLEHUN
ML, HAXOAAWMNXCS B UCMPABUTENbHbIX LIEHTpax»

cnywaTtens 1101-M yyebHon rpynnbl

MBaHoBa VBaHa IBaHOBM4Ya

(HanpasneHue noarotoskn 40.04.01 - KOpucnpyneHums;

npocuib NOAroTOBKM - ['pakAaHCKO-NpaBoBoe obecrnevyeHne oeaTesibHOCTHU

YFONOBHO-NCMAOJIHUTENbHON CUCTEMbI)

AKTyanbHOCTb TeMbl. Ha TeppuTopun Poccuiickoin ®egepaunm npaBa U 3aKOHHbIE UHTEPECHI OCY>KAEHHbIX B
nepmoa UCnoJIHeHNA HakKa3aHNA OXPaHAKTCA 3aKOHOM. I'IpaBa n CBO60,D,I:I HyeJsioBeKa U rpaxagaHunHa npeanctaB/ieHbl
BbICLUEN LLeHHOCTN B OCHOBHOM 3aKOHe Hallel cTpaHbl. B gaHHOM cny4vae noHsTMe «CcBobOAbI» SIBNSETCS
BTOPWYHbIM OTHOCUTENIbHO NpobaeMaTUKN UCCIeA0BaHNS U HE MPeACTaB/IsSeT LEHHOCTU, HO MOHATNE 3TO
OTPa>KEHO OTHOCUTENBLHO PUONYECKON 3aLlUNTbl OCY)XOEHHOIO.

Co CTOpOHbI rocylapCcTBa UM NpeAcTaB/ieHa NpaBoBas 3allUTa Co CTOPOHbI rocyaapcTBa. MpaBa u ceoboabl
OCYy>XXJEeHHbIX OrpaHN4YmMBalOT TOJIbLKO MO peLleHnto cyaa, corJlaCcHo yrojloBHo-ncnosHNTeIbHOMY
3aKOHOAATEesNIbCTBY, MHbIE NPaBa U 3aKOHHbIE MHTEPEChl AAaHHOW KaTeropun rpa)kaaH noasexaT oxpaHe 1 3almuTe
HapaBHe CO BCEMW rpa)kgaHaMu Hallen cTpaHbl. Poccuiickas ®enepaums BbICTYNaeT rapaHTOM 3allMTbl NpaB
OCY>XEeHHbIX rpa)kaaH. NMpaBoBoe MOJI0XKEHWE OCY)XAEHHbIX FPaXkAaH - 3TO NOJI0XKEeHMe, KoTopoe basnpyeTcs Ha
cTaTyce rpaxgaHuHa P®, KoTopoe YCTaHOBJIEHO C MOMOLLbIO NPaBOBbLIX HOPM, BO BpeMs 0TObIBaHUS UMK
Yro/I0BHOIO Haka3aHusl. MNoCcKoJibKy B OCHOBE MPaBOBOr0 CTaTyca NeXUT PakKTUYECKNA CoUnanbHbI CTaTyc,
peasibHOe NOoJIOXKEHNE OCY)XAEHHOIO B COBPEMEHHOI cUCTeMe 06 EeCTBEHHbIX OTHOLLIEHWI, TO NMPABO Kak
CouManbHbIA PErynsTop NULb 3aKPENsSeT 3TO NOJ0XKEHNE, BBOAUT €ro B 3aKOHOAaTelbHbIE paMKU.

Ons 3 HeKTUBHOro NpaBonpuUMeHeHns NpeacTaBniseTcsa HeobXxoAMMbIM PELLINTb pal TeopeTuyeckux npobnem B
yKa3aHHoM o6nacTu, B TOM YMUC/ie onpenennTb NpaBoBYyO NPUpPoay M CYLWHOCTb NPaBOBOr0 CTaTyCa OCY>XKAEHHbIX.
AKTYasbHOCTb NCC/IEA0BaHNS TaKXXe onpenenseTcss HETOYHOCTbIO OTAEJIbHbIX NPaBOBbIX HOPM, MPUMEHSIEMBbIX B
aTom obnacTun, 4Tto TpebyeT pa3paboTKM NpensioXXeHNn No COBEPLUEHCTBOBAHUIO HbIHELLIHEr0 POCCUNCKOro
3aKOHO4aTeNbCTBA. TO eCTb 3aKOHOAaTe IbHbIE PAaMKUX AJ1S1 aHHOW KaTeropun rpakhaH Ha CerofHsALWHNIA OeHb
HEeCOBEpLLEHHbI.

CTteneHb paspaboTaHHOCTU TeMbl. MapkoB B.C. paccMaTpuBan B CBOMX UCC/ef0BaHNAX CcBOBOAY-KaK coLMalibHoe
6naro. B.®. NMapkuH oTMeyan, 4To camo no cebe ocyulecTBriieHne cBobobl He CBA3aHO C NOAYMHEHNEM MHTEPECOB
obuiecTBa NMMYHBIM NHTepecam Yyenoseka. B.W. [anb onpenenseT ceoboay Kak COCTOAHME IMYHOCTU FpaKaaHunHa.
Hon WN.C. oTMeYas, 4To Haka3aHue camo o cebe yHMXaeT Y4ecTb U OCTOMHCTBO JIMYHOCTU, HO 6e3 3Toro
HaKa3aHWe Kak TaKoBO€ HEBO3MOXXHO.

Taknm obpa3om, Heob6xo4MMO OTMETUTb, YTO cobnaaTh NpaBa Ha cBo6oAy U AOCTOMHCTBO JIMHHOCTU OCY XX AEHHbIX
HEeBO3MO>XHO. OIHOBPEMEHHO peann3oBaTb BCE 3TW NpaBa He NpPeacTaBAsaeTCs BO3MOXKHbBIM MO ero MHEHUIO.
ﬂpo6neMa peannsauunn rpa>xKaaHCKuUX rnpaB oCy>XOeHHbIMU nccnenyeTca B Pa3JZINdHbIX aCnekKTax rpa>XgaHCckKoro
npasa. Pacuesa J1.K. obpallaeT BHMMaHME B CBOUX UCC/IeA0BaHMSAX Ha TOT (haKT, YTO rapaHTUpyeMble
OCY>XXAEHHbIM FpakaHCKue npaBa A0JKHbI 6bITb peasn3oBaHbl Ha OCHOBAHUN daKTa POXKAEHUS, N HUKOUM
o6pa30M He ABNAITCA OTHY XX OaeMbIMIU. PaCTOBLLI,I/IKOB N.B. oTMe4yaeT B CBOUX nccnengoBaHmMAx, 4To ogHUM U3
Ba>XHENLMX CBOMCTB KOHCTUTYLIMOHHbLIX MPaB rpakaaHuHa sBASeTCs HeNnoCcpeaACcTBEHHO UX FapaHTUPOBAHHOCTb CO
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CTOPOHbI MEXAYHApPOLHOIro 3aKOHOAATeNbCTBa, U Kak Cie4CcTBMe Hallen cTpaHbl. 263eeB b.C B cBOO o4yepenb
OTMeYaeT TOT (haKT, 4To NpaBoBas 060J104Ka rapaHTUIA CO CTOPOHbLI FoCyAapcTBa NpencTaB/ieHa B lOPUANYECKN, U
[O/KHa peanun3oBbiBaTbCA Yepe3 KoHCcTuTyuuto PO. PaspaboTkon npobnem Teopum nMyLLeCTBEHHbIX
MPaBOOTHOLLIEHNN 3aHUManncb yyeHole [.U. Menep, b.b. YepenaxuH, O. C. Nodde, a Takxe M.B. LLlepbakoBsa,
KoTopas onpegennia UMyLLLEeCTBEHHYIO HENMPUKOCHOBEHHOCTb JINL, COAEPXKALLUUXCHA B UCMPaBUTENbHbIX
yypexxaeHnsax B HeLonyCTUMOCTU UCNOJSIb30BaHUA NX JINYHOMO UMyLLecTBa ApyrnmMm cybbekTaMmm rpa>kaaHCcKoro
npaea, B 3aMpeTe Ha BMeLlaTeIbCTBO B BO3MOXXHOCTb COBEPLUEHNSA UM HEKOTOPbLIX cAenok. Ho Heobxoanmo
OTMETUTb, YTO NPM 3TOM HEAOCTAaTOYHO BHUMaHUA yaenseTcs pa3paboTke obLieTeopeTnyeckmnx ocCHOB
OTHOCUTE/IbHO MPAaBOBOIr0 MOJIOXKEHUS OCYXXAEHHbIX, @ TaK)XXe KOMMIEKCHOMY aHann3y npobaemMaTnkun
nccnenoBaHms. JaHHaa npobaemMa Hawna CBOE OTpaXKeHme ele A0 NPUHATUS YION0BHO-UCMONHNTENBHOMO
Kogekca, B pabotax A.C.MuxnuHa, A.E.HaTtaweBa, B.N.CennsepctoBa, HA.CTpy4koBa, W.B.LLiImapoBa n gp. Kpome
TOro, A.W. Bacnnees N.C.Hom oTMe4ann B CBOMX NCCIEA0BAHMNAX YTO AOCTONHCTBO JINYHOCTU yLLEMSIEHO NPWU
0TObIBaHUM HaKa3aHWA, U 4TO 3TO AaHHOCTb. H.T MeaBeneBa B CBOMX UCCeA0BaHUAX, OTMeYaeT, YTO YC/I0BUS
0TObIBaHUA HaKa3aHWA MPUBOAAT K NCMAbITAHNIO OCTOMHCTBA JIMHYHOCTU OCYXXAEHHOIO.

JIn4Has HENPUKOCHOBEHHOCTb U AOCTOMHCTBO JIMYHOCTU He CBSA3aHbl C PAaKTUYECKMM NnLieHneM ceoboabl. B
MOMEHT O0TObIBaHNA HaKa3aHUA OCY>XAEHHbIN (PaKTUYECKN NNLLEH BO3SMOXKHOCTY peanm3aunm CBOMX npas BBUAY
HecoBepLUeHCTBa 3aKOHO4aTebCTBA B AaHHOM 061acTK, 4TO B CBOKO o4epedb MPOTUBOPEYUT NPUHLMNAM
rMpaBoBOro rocygapcTea, NpMHLUMNAM COLMANIbHOr0 rocyfapcTBa N HapyLwaeT KOHCTUTYLMOHHbIE NpaBa
OCY>XX[eHHbIX rpaxaaH Poccninckon depepauunmn. Ha cerogHAWHWA AeHb He CyLecTBYeT KOMMJIEKCHOro NnoAxoaa,
KOTOpbIN 6bl 6b1S1 pelieHremM gaHHon Nnpobnemsbl, CyLLLeCcTBYIOT NCCEeN0BaHMA B YacTW OTAE/IbHO peanun3aunm
UMYLLIECTBEHHbIX MPaB OCYXXAEHHbIX, OTHOCUTENIbHO peann3aunn npasa Ha TpyAa, U T.4. Ho Heo6xoAMMO OTMEeTUTb,
4YTO BCe MUccaenoBaHNa NpoBeféHHbIe B fJaHHOM HanpaBsieHUn obbeanHeHbl 06 MM BbIBOLOM, @ UMEHHO
HECOBEpPLLEHCTBO 3aKOHOAATENLCTBO U HEAOCTATOUHbIA YPOBEHb NCCNEA0BAHNS AaHHON Npobnemsl.

Taknm obpa3omM, paHee NpoBeAeHHble NCCIeA0BaHNSA OTHOCUMTEsNIbHO NpobeMaTuKu NccaefoBaHnsa He NMenn
KOMMJIEKCHOI0 XapakTepa. Tak)Xe 00 HaCTosLWero BpeMeHN B HayKe rpa>kaAaHCKoro npasa ocTatoTcs
HepeLleHHbIMU HEKOTOpPbIe BOMPOChI peann3aunn rpa>KjaHCcKnx
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