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BBEOEHWE

AKTYanbHOCTb TeMbl 00YC/IOBJIEHA TEM, YTO KOHCTUTYLIMOHHbLIN cy P® obnafaeT 3akoHOAATENbHO
npeaycMaTpmMBaeMon BO3MOXXHOCTbIO MPU3HAaTb HEKOHCTUTYLNOHHLIM KOHKPETHOE MOJI0XKEeHe HOPMaTUBHOIO
aKTa, a Tak>Xe (hopMynMpoBaTb NMPaBOBble MNO3MLNM HOPMATMBHOIO XapakKTepa, MMeloL e MOBbILWEHHYO
lopuandeckyto cuny. Llenb ocyuwecTsneHns gesatenbHoCcTU KOHCTUTYLMOHHOro cyaa P® coctouT B obecneveHunmn
3alMTbl OCHOB KOHCTUTYLIMOHHOIO CTPOS, OCHOBHbIX NpaB 1 cBobof 4YenoBeka u rpakgaHuHa, obecnevyeHne
BEepXOBEHCTBa N NpAMoro aenctems KoHcTutyuum PO Ha Bcen Tepputopumn Poccuinckon degepaumn.

CynebHas BnacTb - 3T0 rnybokoe coumanbHO hnA0COCKOe MOHATME, KOTOpPOe BKktoYaeT B cebs bonbLuoe
Konm4yecTBo pakTopoB. CynebHasa cnctema 3TO pesynbTaT NPOSABAEHUS UM NPUMEHEHUA CyaebHOoM BnacTu B
KOHKPETHOM roCyapCTBe B YC/IOBUSAX KOHKPETHbIX UCTOPUYECKNX peannin. HecMoTpsa Ha To, 4To cyaebHas
cuctema Poccuinckon depepaumn OCTaTOYHO MOJIOAa, OHa Y>ke obpena CBOM XapaKTepHble 4epTbl, Yepnas npu
3TOM BOOXHOBEHME OT CBOMX MCTOKOB. MNpouecc hopMnpoBaHns cynebHon cuctemol, 6e3yCcrioBHO, HE 3aBEpPLLEH,
pa3BuTuMe cyaebHom cuctembl NpoaoskaeTcsa n byaeT Npoao/KaTbCs, KakK B CTOPOHY
CUCTEMATM3ALUUN/VNHCTAHLMOHHOCTY TakK U B CTOPOHY pa3BMTUA cneumanmsaumnm n keanmdumkaumm. B ceasm
pa3BUTMEM N YCIOXKHEHNEM B3aIMOOTHOLLEHNIN MexAay cybbekTaMum npasa, NPoOMCXO4UT POCT Kak
KOJINYECTBEHHbIN, TaK N KA4eCTBEHHbIN, OpraHoB cynebHom cnctemsl 45 NOJyHeHUs KBaMpUUNPOBaHHOIoO
OTBeTa Ha MOCTOSIHHO BO3HMKAlOLLMe HOBble BONPOCH! 06LLecTBa, 4TO, B CBOK ovepenb, Heobxoanmo ass
feecnocobHoro cywecTsoBaHms cynebHom BnacTuy, a Kak cie4cTBMe 1 NPaBoOBOro rocyaapcTaa.

CynebHasa cuctema Poccuiickon defepaumm cHMTaeTca cnctemoobpasyioLlen, BkatoHasa cncteMy degepasibHbIX
CyOOB 1 CUCTEMY CYA0B Cy6bEeKTOB CTPaHbl, MOCTPOEHHbLIX COMJIACHO NX KOMMETEHLMN U C Y4eTOM dheepasbHOro u
aOMUHUCTPATUBHO-TEPPUTOPMANLHOINO YCTPONCTBA roCyAapCcTBa C Lefbio oOCyLWecTBaeHna cyaebHom BnacTu.
PelleHmne crnopoB B cyae [OJ/HKHO OTBEYaTb NPUHUMUMAM HE3aBUCMMOCTU 1 6ecnpucTpacTHOCTU, YTO, KaK NpaBuio,
ABNISIETCA OOHUM U3 YCI0BUI obecrnevyeHns MHBECTULIMOHHON NMpuBJieKaTesbHOCTY Poccuinckon ®enepaunm n
MOBbILLIEHMSA MPeAnPUHUMATENLCKON akTUBHOCTU. ChefoBaTesibHO, n3dyyeHne ocobeHHOCTEeNn COBPEMEHHOM
cynebHOM CUCTeMbl MO3BOJINT MOHATb NPUYUHbLI 3TUX HEQOCTATKOB U BbISIBUTb NMYTU UX NPeoaoieHuns.

Mpn HanucaHum AMNAoMHoN paboTbl BblIM pacCMOTPEHb! 1 UCNOJb30BaHbl M3BECTHbIE TPy Abl MPaBOBEA0B U
YY€HbIX, @ UMEHHO MOXXHO BbligennTb: MupoHosa .. (nccnepoBaHne n nsyyeHne NOHATUA U MPU3HAKOB cyaebHon
BnacTn); HyaHeHko J1.A. (pacCMOTpeHNe 1 uccaegoBaHne NpPMHLMNOB 1 hyHKUUA cynebHon BnacTtu); boxxees B.IM.
(aHanu3 n nsyyeHune epepasnbHbix cynoB); FpnHeHKo A.B. (aHann3 n nccnenosaHue cynos cybbekTos
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Pepepaunn); WamcygnHoB WN.Y. (nccnepoBaHme 1 nsydeHune akTyasbHbiX npobnem cynebHom cuctemsl B
Poccuinckon ®epepaunm n NyTn X peeHns) n apyrue.

O6BHEeKTOM NPOBOAMMOr0O UCC/IefoBaHNSA ABISIETCA COBOKYMHOCTb 06LL,ECTBEHHbIX OTHOLLEHWI, 3aTpParnBatoLLmnx
BOMPOChI COBPEMEHHOI0 COCTOAHNA N MEePCNeKTUB pa3BnTua cynebHom cuctemsl PO.

MpeamMeToM nccnenoBaHWs BbICTYNAOT: BO-NEPBbIX, HOPMbI 3aKoHOoAaTeNbCTBa Poccuiickonn depgepaumnn; Bo-
BTOPbIX, Hay4Hble Nyb6anKaLMm No TeMe UccaenoBaHNs; B-TPETbMUX, MaTepualbl MPaBONMPUMEHNTENTBHON NMPaKTUKMN.
Lenbto gunnomHon paboTbl ABNAETCA KOMMJIEKCHbLIN aHa/IN3 COBPEMEHHOI0 COCTOSAHNSA 1 MEePCNeKTUB pa3BUTuA
cynebHom cuctembl PO, a Tak>xe nonbiTKa BbipaboTKN NpenJsioXXeHnn No COBEPLLUEHCTBOBaHMIO CyaebHon cucTemsl
Poccuinckon ®epepaunn.

Ons 0OCTUXKEHMS MOCTaB/EHHOW Len HeobxoaMMOo pPeLNTb creayoume 3aaaqu:

0 baTb XapaKTepUCTUKY NOHATUIO U CyWHOCTM cyaebHom BnacTu;

O wunccnepoBaTb OyHKLUMN cyaebHom BnacTu;

0 packpblTb CyaebHy0 CMCTEMY U €€ OCHOBHbIE 3JIEMEHTHI;

[ onpenennTb MecTo cyaebHon BNacTn B CUCTeMEe BETBEN roCydapCTBEHHON BNAcCTW;

JonpenennTb KOHCTUTYLMOHHbIE MPUHLMMbLI OCYLLEeCTBAEHNA NpaBocyana B Poccuiickon ®epepaumn;

[ BbIIBUTb KOHCTUTYLMOHHbIE FapaHTUM ocylecTBneHns cynebHom sBnactu B Poccuinckon ®epepaumn ;

0 n3yunTb cucTemMy denepanbHbiXx CyaoB B Poccunckon ®epgepaunm;

[ paccmoTpeTb cyabl cybbekToB Poccuinckon denepaunm;

[ onpenennTb BOEHHbIE CyAbl N X MECTO B pOCCUICKOoM cyaebHol cncteme Poccnnckon depepaunm;

[ paccMoTpeTb MMUpoBbIe cyabn B Poccunckon depepauunn.

MeToabl nccnepoBaHuns. Mpu n3yvyeHUn oaHHOM TeMbl HaMun Bbl1 NCMOMb30BaH NCTOPUYECKUIA MeTon,
CPaBHUTEJIbHO-NPaBOBON METOA, METOA aHa/M3a HOPMATUBHbBIX UCTOYHMKOB, y4ebHOM 1 cneymanbHON
nuTepaTypsbl.

KpaTkas xapakTepucTuKa cneynanbHoOn nutepaTypbl No Teme. Mpu HanncaHnn gaHHon paboTbl Hamun Gbina
NCroJsib3oBaHa pa3HoobpasHasa nMTepaTypa. 3TO U HOPMATUBHbIE MPABOBbIE aKTbl, N Y4eOHUKN, N y4ebHble
nocobus, n NnpakTuyeckme nocobums. Cpean y4ebHNKOB 1 y4ebHbIX NOCOBUA MOXKHO BbiAENNTb
«[MpaBooOXpaHMTeNbHbIE OpraHbl» Nod obwen pegakunen npod. N.®. NyueHko, «KOHCTUTYLMOHHOE NPaBO
Poccuinckon ®epepaunn» noa pedakuymen M.B. barnain. YTo kacaeTcsa HOPMaTUBHbLIX MPaBOBbIX aKTOB, MOXXHO
Ha3BaTb cneayowme: PegepasibHbIl KOHCTUTYLMOHHLINA 3aKOH «O cynebHom cucteme Poccuinckon depepaumn» oT
31.12.1996, 3akoH P® «O cTaTyce cynen B Poccnnckon ®degepaunm» ot 26 nioHa 1992 r., dPepepaibHbin
KOHCTUTYLMOHHBIN 3aKOH «O KoHCTUTyumnoHHoMm Cype Poccuinckon ®depepaumm» ot 21.07.1994 r., a Takxe
KoHcTuTyums Poccunckon ®epepaumm 1993 r.

CTpykTypa paboTbl. PaboTa cocTOUT U3 BBELAEHUS, TPEX I1aB, 3aK04YeHNs, CMNCKa UCMOJIb30BaHHbIX NCTOYHUKOB
M NPUTIOXKEHWA.

rNABA 1. MOHATUE, CYLLIHOCTb W 3IEMEHTbBI CYOEEHOW BNACTHU

1.1. MoHATWE U CyWHOCTb cyaebHon BnacTu

B cooTBeTCTBUM C Y. 2 CT. 118 KoHCTUTYUMn PO cypebHasa BNacTb OCYLLECTBASETCA NOCPeaCcTBOM
KOHCTUTYLIMOHHOIO, Fpa)K4aHCKOro, agMUHUCTPATMBHOIO 1 YroJlI0BHOMO Cy40ONpPoOn3BoACTBa. B passutme
HacToAwero nonoxeHns ®egepasbHbIl KOHCTUTYLMOHHLIA 3aKOH OT 31 aekabps 1996 r. Ne 1-®K3 «O cyanebHom
cucteme PO» yctaHoBWI, 4TO cyaebHasa BnacTb B Poccminckon defepaunm ocyLLecTBASETCA TOIbKO CyAaMun B nmue
Cy4en n npussieKaeMblX B YCTAHOB/IEHHOM 3aKOHOM MOpPSAAKe K OCYLLEeCTBJIEHMIO NPaBOCYANA MPUCSKHbBIX U
apbuTpaxkHbix 3acenatenen (cT. 1) .

B onpepenennn cywHocTn cynebHom BNacTn BaXXHOE 3HaYeHe uMeeT ee noHATne. OTevyecTBeHHas lopmanyeckas
HaykKa He flaeT 0AHO3HAYHOro NoHATUS cyaebHon BnacTu. B cBsA3u ¢ 3TuM npoceccop M. H. MapyeHKo 3amMeyvaeT:
«AHanNn3 cneumnanbHbIX HaYYHbIX NCTOYHUKOB, MOCBALWEHHBLIX paccMoTpeHunto npobnem cynebHom BnacTu,
MOKa3bIBaEeT, YTO B OA4HMX C/ly4Hasax ee onpenensioT B OCHOBHOM NyTeEM MepeyncsieHns CBONCTBEHHbIX el PyHKLNNA
M Ha3HaYeHUs.

B opyrux cny4asax cynebHas BnacTb onpenensaetcs CKBo3b Npu3My (popM 1 NPUHLMNOB €€ opraHm3aumnm n
neaTenbHoCcTU. B HekoTopbix paboTax cynebHas BNacTb pacCMaTPUBAETCA B BUAE «CaMOCTOATENIbHOro ny6an4Ho-
npaBoBoro obpasoBaHns>» .

PazBunBas B3rnaabl Ha NOHATUE N CYLWHOCTb cyaebHonm BnacTu, npodeccop J1. A. BockobnToBa npegnaraeT Tpu
noaxona B ux obo3HavyeHnn. «Bo-nepBbix, cyaebHasa BNacTb ABASETCSA B HalleM NOHUMaHUM Pa3HOBUAHOCTbIO
BNACTW, C/Ief0BaTeNIbHO, el NpUCyLLn obuime XxapakTePUCTUKIN 1 HYepTbl, onpenensiowme CywHoOCTb BJAaCTM Kak
TakoBoOW. Bo-BTOpbIX, cyaebHasa BNacTb aHaIM3MPyeTCa B KOHTEKCTE Teopun pa3fesieHns BnacTten n goJsKHa
COOTBETCTBEHHO pacCMaTpUBaTbCH KakK 0Ha U3 BeTBeW rocyapCTBEHHON BacTW.



Mpu3Hak rocyaapCcTBEHHOCTM NpefonpenensieT BTOPYIO NOJIOBUHY ee XxapaKTepucTukn. M, HakoHew, B-TpeTbux,
cynebHas BnacTb KnaccnumumpyeTcs UMEHHO Kak cynebHas, 4To OT/In4aeT ee OT MHbIX Pa3HOBUOHOCTEN
rocynapCTBEHHON BnacTu»2 . [puBeAeHHbIe B3rasAbl MOKa3biBalOT - NOHATNE cyaebHom BnacTn obyCcnoBneHo TeM,
Ha 4YTO aKLEeHTUPYEeTCHa Npu 3TOM BHUMaHue. Bbillen3no)xeHHoe No3BoaseT AaTb NoHATME cynebHom BiacTu nog
Pa3JINYHbIM YrJIOM 3PEHUA UCXOAS N3 LIeSIeBOro Ha3HaYeHMs 3TOro ABJIEHUS.

PaccmaTpuBas cynebHyio BnacTb B Ka4eCTBe pa3HOBUAHOCTU COLIMaSIbHON BaCTU, €€ MOXKHO OnpefennTb Kak
cnocob ynpasneHns counanbHbIMU MPoLeccaMm, B paMKax peasn3aumnm KOTOPOro NpoNCXo4nT CcornacoBaHme
COBMECTHOW AeATeNbHOCTM obLwecTBa 1 rocyaapcTBa Ha OCHOBE YCTAHOBJIEHHOIO KOHCTUTYLMOHHOI O
npasornopsaka. Takoe corsiacoBaHue NposaBAseTCs Yepe3 NogYMHEHNE UHANBUAOB, UX FPYMM, FOCyAapCTBEHHbIX
opraHoB ob6sA3aTeNIbHbIM AJ1 UCMOJIHEHNSA PELUEHNN OpraHoB cyaebHOo BNacTu, NPUHATLIX B COOTBETCTBUN C
yCTaHOBJIEHHbIMW HOPMaMN MaTepMasbHOro 1 NpoLeccyasibHOro npasa.

3necb Heobxoammo 0bpaTuUTbh BHUMaHME Ha YeTbipe acrnekTa.

Bo-nepBbix, cynebHas BNacTb A0JKHA ObITb MO OTHOLIEHMWIO K APYTUM yYaCTHUKAM BJlaCTe-0THOLLEHUN
HE3aBUCUMbIM CyOBLEKTOM, 0JIMLETBOPEHEM KOTOPOIro BbICTYNaeT CyA - CyAbs, COCTaB CyAeN, a TakxXe
rnpuBsieKaeMble B YCTAHOB/IEHHOM 3aKOHOM MOpPsAKe K OCYLLLEeCTBJIEHMIO NPaBOCYANA NPUCSKHbIE 1 apbuTpa>kHble
3acepatenn. HesaBncMMOCTb cyaebHOM BNacTu ABNAETCA Ka4eCTBOM, XapaKTepu3ylowWwmnM ee Kak cybbekTa BnacTy,
Yy KOTOPOro OTCYTCTBYIOT KOPbICTHbIE MHTEPECHI U MOANTUYECKne CMMnaTun. 3TO, B CBOIO 04epenb, MO3BONSET
opraHam cynebHon BnacTy BbICTyNaTb B Ka4eCTBe rapaHTa 3akOHHOCTU U CNpaBeaMBOCTM B obuiecTse.
Bo-BTOpbIX, 06bekTaMy cyaebHon BAacTu ABAAIOTCA MHAVUBMUAbLI U FPYNNbl IIOAEN, OPUANYECKMe nuua,
rocyfapcTBO, ero opraHbl U UX AOJKHOCTHbIE Nnua. O6bekTamm cynebHom Bnactu, B Uy eé cneundukn,
BbICTYNalT U CaMUn CyAbW. 3TO HAXOOUT BblparKeHNe B BO3IMOXKHOCTY 06>KanoBaHMS NPUHATBLIX Cyaben cynebHbix
AKTOB B BbILLECTOALLY MHCTaHUUIO NS NPOBEPKU NX 3aKOHHOCTU U 060CHOBaAHHOCTW. MNpoBepKa BbILLECTOALWNM
CyOOM 3aKOHHOCTU 1 060CHOBAHHOCTU MPUHSATOrO PeLlEeHNs HU B KOEM CJlydae He NoApbiBaeT NpuHumMn
HEe3aBMCUMMOCTU CyAen, a BbiICTynaeT apdheKTUBHBIM MHCTPYMEHTOM YKpPeneHUa 3aKOHHOCTM 1 MpaBonopsaaka,
hopMUpoBaHMA €AMHOIr0 MOHUMAaHNA NPaBOBbLIX HOPM.

B-TpeTbux, cogep>kaHne cyaebHoi BNacTu BbipaXkaeTCcs B NPUHATUM 06S3aTeNbHbIX OJ1S NCMOJIHEHNS
y4YaCTHMKaMM Criopa peLleHuin, MPUHATBIX C y4eTOM «OyKBbl U flyXa 3aKOHOB>.

B-4yeTBepTbIX, METOAOM CynebHON BacTn ABNAETCA NPUHYXXAEHNE, KOTOPOE BbipaXkaeTcs B CNOCOBHOCTH
cybbeKkTa BNacTu NpUHYXAaTb 06BEKT BAACTU K UCMOJIHEHNIO MPUHATOrO peLleHns. Peannsys NpuHy>XaeHme K
y4YaCTHMKaM crnopa, opraHbl cynebHom BnacTu 04HOBPEMEHHO hOpPMUPYIOT y nHaneBuaa n obwectsa B LLe/OM
MnoHUMaHne HeobXxoaMMOCTM NOBEAEHNSA, COOTBETCTBYIOLWEro NPeanmMCaHnsaM NMpPaBoOBbIX HOPM.

B 3aKOHOOaTeNbCTBE He 3aKpenJieHo onpeaesieHmne NoHATUS «cyaebHasn BnacTb». B opnanyeckonm Hayke
CNOXXWNNCb PassINYHble TOYKN 3PEeHNS YHeHbIX OTHOCUTENIbHO onpeaeneHns 3Toro geHomMmeHa. 370 obbAacHAeTCS
TeM, 4To cynebHas BNacTb - MHOrOACMeKTHas 1 LWWNPOKasa Ana NOHMMaHMS KaTeropms. Kpome NnpaBoBOro
3Ha4YeHns, OHa UMeeT TakxXXe huaocodckoe 1 coumanbHoe. Mo MHeHuto H. A. KonokonoBa, «cyaebHas BnacTb - 3TO
0cobble 06LLeCTBEHHbIE OTHOLWEHUS, BOSHUKHOBEHME N CYyLLLECTBOBaHNE KOTOPbIX 00yCN0BAEHO CMOCOBHOCTLIO
coumyMa npyv HeobXoAUMOCTUN reHepupoBaTb MEXaHN3M pa3peLleHns KOHPJIMKTOB Ha OCHOBE HOPM MpaBa,
obecne4ynBaeMbIn MOLLbIO FrOCyfapcTBa» .

Mpodeccop K. ®. N'yueHKo cyuTaeT, 4To «cynebHas BNacTb - POJib, HO HE aKTep, 3TO NOJHOMO4YNSA, PYHKLMS, HO He
ee NCnosiHMTesNb. To ecTb cyaebHon BnacTblo cneayeT cYMTaTb He CYA, He cyaen..., a NpefoCcTaB/ieHHble UM
MOJIHOMOYMSA (BO3MOXXHOCTW) BJIACTHOI0O (pacnopsaanTesibHOr0) XxapakTepa».
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