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BeepneHune

NcK Kak cpencTBo cynebHom 3amnTbl Cy6beKTUBHbBIX MPaB U 3aKOHHbLIX MHTEPECOB OTHOCUTCS K YNCY
hbyHOaMeHTaIbHbIX KaTEropmin POCCUNCKOM NPaBOBO CUCTEMBI. [TpobaieMbl NCKa U MCKOBOW (hOPMbI 3aLLUTbl NpaB
MOCTOAHHO NpUBAEKalOT K cebe BHUMaHMe y4eHbIX U NpakTNKoB. OCHOBHOE BHUMaHMe y4YeHbIX COCPe0TO4YEHO Ha
ornpeneneHnn NOHATUA N COAepPXaHUA Ncka. laHHoe 06CcToATeNbCTBO 06BACHAETCA TEM, YTO AencTByoLlee
3aKOHOOaTesIbCTBO HE COAEPXKUT NerasibHOro onpeneneHns NoHATUA «NCK», TEM He MeHee, LIMPOKO NoJsib3yeTcs
MpaBoBOW TepMUHoONOrnen. Takme BOMpPOChl, Kak TOXXAECTBO UCKa, NpobaeMbl NpegmMeTa N OCHOBaHUS UCKa,
BUHAWKALUMOHHOIO UCKa, HEraTOPHOIr0 UCKa, NCKa O MPU3HaHWUN NpaBa COOBCTBEHHOCTU HE NOJIYHYUIIN AOJIXKHOI O
OCBELLEHWNS B IOpNUANYECKON NnTepaType.

I.J1. OcoknHa B CBOe BpeMS nncana, 4To HEOAHO3HAYHOCTb, Ype3BblHanHasa 3anyTaHHOCTb B TOJIKOBaHUM TepMUHa
«MNCK» N COMYTCTBYOLWNX eMy KaTEropuin B CBOE BPEMS MOPOAUISIN Y HEKOTOPLIX nccnenosaTtenen necCMMmn3m Bo
B3rns4ax Ha npobsemy ncka, OTCyTCTBME YETKOW N SSICHOWN NepCneKTMBbI B ee pa3pelleHnn. Kak Bbixoa 13
CO34,aBLUErocs NoJIOXKEeHNSA npegsiaranocb Boobuie 0TKa3aTbCA OT UCMONb30BAHNSA KaTEropmmnm Ncka N MCKOBOW
TepMuHonorun. OgHaKo Takoe NpeasioXXeHne He NOJYYMI0 NOAAEPXKKM HU B AOKTPUHE, HN B 3aKOHOAATENbLCTBE.
CoumnanbHO-9KOHOMMYECKME, NONNTNYECKne pedopMbl KOHLA XX BEKa, KOTOpbIE MPOAOJIKAOTCA MU B Halle BpeMS,
npueenun K 6ypHomMy pa3BuUTUIO 3aKOHOTBOPYECKOr0 NpoLecca.

N3y4yeHne HoBenwnX 3aKOHOB Poccunickon degepaumm CBUAETENLCTBYET O TOM, Y4TO 3aKOHOAATESIb HE OTKa3ascs
OT NCMNOJIb30BaHNA KaTeropum ncka B rpa>K4aHCKOM MpaBe, HO N aKTUBHO UCMNOJIb3yeT pacCMaTpuBaemMoe NoHATNE
B apbuTpa>kHOM npoueccyasbHOM 3aKOHOAaTeNbCTBE, HAJIOrOBOM MpaBe, a TakXXe B psAae enepasibHbIX 3aKOHOB.
Takum obpa3om, B NOJIHOM Mepe NOATBepKAaeTcs HeobXo0ANMMOCTb AaJibHEeNLWero BCECTOPOHHEro U MakKCMMaabHO
06bEKTUBHOIO N3Yy4YeHNa BOMNPOCOB UCKa, ero BMAO0B, NpobsiemM NpaBoOBOro peryanpoBaHnsa B rpa>kiaHCKOM
rnpouecce.

O6BbEeKTOM B HACTOSALLEM UCCNIEL0BAaHNN ABASETCA NCK B FPaXK4aHCKOM rnpouecce.

MpeamMmeToM nccnenoBaHus SBAAIOTCA 0COBEHHOCTU UCKa B FPaXKAaHCKOM MnpoLecce.

Llenb nccnenoBaHWs 3aK/l04aeTCs B aHaIM3e UCKa B Fpa>k4aHCKOM MnpoLiecce.

Ona [oCcTu)XeHns NoCTaBJ/IEHHON Lenn HeobxoaAMMOo pelnTb cegylowme 3agadun:

[ oxapaKTepusoBaTb MOHATNE U CYLLHOCTb UCKa B FrPpa>KJaHCKOM rnpouecce;

[ paccmoTpeTb Nnpobnemy Knaccuukaumm NCKOB B Fpa)KgaHCKOM npouecce;

[0 npoaHann3npoBaTb BUAObI NCKOB.

B npouecce nccnenosaHus 6ol NpMMeEHeH MeTo TEOPETUYECKOr0 NCCIe0BaHNSA:

[ TeopeTuyYeckuin aHann3 nutepaTypbl 419 060CHOBaHNA TEOPETUYECKUX N MPAKTUYECKMX HanpaB/ieHNN
nccnenoBaHus;

[ cnctemaTtmnsauunto, obobuieHne.
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KprOBaﬂ pa60Ta COCTOUT U3 BBEAEHWUA, ABYX MaB, 3akK/lto4eHnsa, CNnCKka MCTOYHNKOB.

naBa 1. ickn n npobnema nx Knaccuukaumm B rpa>K4aHCKOM npoLecce

1.1. MoHATNE 1 CYLLHOCTb NCKa B rpa>KAaHCKOM rpoLecce

Mo cTaTUCTUKe, CaMble pacnpoCcTpaHeHHble fesia B rpakAaHCKoOM CyA0MpoM3BOACTBE - 3TO UCKOBbIE Aena. 3awmnTa
MpaB M 3aKOHHbIX NHTEPECOB Fpa)KAaH OCYLLeCTBAAETCS, KaK NPaBWJo, MMEHHO B MOpsAKe NCKOBOIO
npon3BoAcTBa. MOXXHO CKa3aTb, 4TO MCKOBOE NMPOU3BOACTBO - 3TO €CTeCTBEHHbIN N OCHOBHOW BN FPa>KAaHCKOro
cynebHoro pasbupaTtenscTBa.

B poccnnckomM 3akoHoZaTeNnbCTBE HET fierajibHOro onpeesieHns NoHATMUA UCKa, XOTS B MPaBOBOW Hayke,
IOPNANYECKUX LOKTPUHAX, KOHLENUNAX U TeOpMAX eCTb MHOXKECTBO onpefesieHnn ucka. «Tak, B.W. Janb
paccMaTpuBaeT UCK Yepes pa3BepTbiBaHNE MHOro0bpa3HbIX 3HAa4YEeHUN C/I0Ba «MCKaTb»: «cKaTb, NCKMBaTb KOro
WJIN YTO, CbICKMBATb, OTbICKMBATb, CTapaTbCs HANTW; [0OMBATLCS YEro MM NPOMLILWIATL TO, Yero HeT». o
MHEHWI0 3HaMEeHUTbIX COCTaBnUTeNen og4HOUMEHHOro csioBapsa bpokraysa n EhpoHa, UCK uMeeT ABa 3Ha4YeHus: «1)
NcK ecTb topnanyeckas BO3MOXXHOCTb 3aliMLaTb CBOE rpakAaHCKoe npaBo cyaebHbiM NopsakoM; Hanpumep: A
Bnpase TpeboBaTb OT b ynnatbl cyMmmbl 100 p.; 415 oCyLEeCTBAeHNA 3TOro npaea A nMeeT UCK. 2) Ick o3HavaeT
cynebHoe gencreme nctua, obpaTmeLLerocs K npoMounmn (yctapesLuee) cyna, 4Tobbl 0653aTb OTBETHYMKA NPU3HATL
€ro nNpaBo WM UCMOJIHUTb TO, YTO OH O0JKeH». B bonbwwon CoBeTCKON IHUMKIIONEANN «UCK (IOPpNANYECKUIA) - 3TO
obpalueHmne B cyn, apbutpak nam TpeTencknin cy 3a 3allnTon HapyLWeHHOro, ocnapuBaemMoro npasa uam
OXPaHAEMOro 3aKOHOM NHTepeca»».

BbloatoLWwmninca pocCUNCKNN N NONbCKUIA LMBUAWCT U npoueccyanucT E.B. BacbkoBckuii nuweTt 06 ncke cnenyollee:
«TpeboBaHMA NCTLLa Ha3bIBAlOTCA MCKOBLIMU UM NPOCTO MCKOM (actio, action, Klage). OHuK 3aABNsA0TCA cyay B
hopme npockbel, KOTOpas nmeHyeTcsa nckoson (libellus, demande, ajoumement, citation, Klagbitte) nnn Toxe
NCKOM.BcrencTBume 3TOro TeEPMUH «UCK» ynoTpebnaeTcsa B npoueccyanbHON TEOPUN N 3aKOHO4ATeNbCTBAxX B ABYX
3Ha4YeHusx: popMasibHOM 1 MaTepuasibHOM. B hopMasibHOM CMbIC/IE, C BHELUHEN CTOPOHLI, UCK MpeacTaBaseT
cob0t0 X0[aTalnCTBO, C KOTOPLIM UCTel, obpallaeTcs K Cyay, AOMOrascb NMPOBEPKN N OKOHYATENIbHOMO
yCTaHOBJIEHMS NPaBOMEPHOCTU cBoero TpeboBaHusa. B MaTeprnanabHOM CMbIC/IE, TO €CTb N0 COAEPXKaHUIO n
CyLLEeCTBY, UICKOM Ha3biBaeTCa camoe TpeboBaHMe, 3asB/sieMoe B MICKOBOM npocbbe, To ecTb NpeagmeT ee. B TakoM
VIMEHHO MaTepunasibHOM CMbIC/IE MPUMEHSETCS TEPMUH «MCK» B HaweM YcTase (cT. 366, 722, 146, 2, 3, 5, 6, 24, 25,
29-36, 38, 39 u ap.)».

BONbLINHCTBO COBPEMEHHBIX YHEHbIX CHUTAIOT, 4TO UCK (OT naT. actio - uck, actionare - nckate cygebHom 3awnTol)
npeactaBnseT coboin poaoBoe NOHATME, XapaKTepHoe OJ15 BCEX BUAOB cyaonpon3ssoacTea. Eue B.A. Pa3zaHoBCKNIA
oTMe4as, 4TO «MpaBo Ha UCK, ByAeT ANITOT UCK FPakKAaHCKUM, YIrOA0BHbLIM MW aAMUHUCTPATUBHbLIM, UMEET OOHY
n Ty e npupody. CK ecTb NpuTa3aHune, obpalleHHoe K rocyapcTBy B UL cya O MOCTaHOBAEHUN 06 BEKTUBHO
npaBWbHOIro cynebHoro pelueHuns.

B.B. I'py34eB NMULWET: «...n3 CEMaHTMYECKOro 3Ha4YeHNsa TEPMUMHA «UCK» BMOJIHE ONpeLesieHHO BbiTEKAET, YTO BHe
CBSI3U C NpoueccyasibHOMN AeATesIbHOCTbIO CyAa NCK HE MbICIUM: YKa3aHHbIN TePMUH O3Ha4yaeT B PYCCKOM A3blKe
3asABJIeHNE B Cy O pa3peLlleHnn Kakoro-Hnbyab rpakgaHckoro crnopa. Vick cyuecTByeT UCKIIOYNTENIbHO B paMKax
rpa>kAaHCcKoro (apbutpa>kHOro) CynonponsBoacTBa Npu Haanyum Bo3by K AEHHOr0 U HEOKOHYEHHOr O Aena
(oTcropa, Mexay Npo4yuMm, BUAHO, 4TO UCK KaK SIBJIEHME UMeeT CTPOorme BpeMeHHble FpaHuLbl CBOero
CYLLEeCTBOBaHMSA - OT MPUHATUSA CYAO0M UCKOBOIO 3a8BAEHNS 40 BCTYMJEHNA B 3aKOHHYIO cuay cynebHoro akTa,
KOTOPbIM OKaH4YMBAETCA NPOU3BOACTBO Mo Aesy). O Bbille CKa3aHHOM ybeanTenbHO CBUAETENbCTBYIOT 1
3akpenneHHble B 'K P® npaBoBblie HOpMbI. OHM coaep>KaT BblpaXKeHNs «0bpaTUTbCA B Cy[ C MICKOM», «CyA NO
NCKY», TO eCTb OTHOCALLME NCK MMeHHO K obnacTtn cynebHonm geatenbHoctn (a63.2 n. 2 ¢cT. 57, n. 6 cT. 63, nN. 4 CT.
64, ct.173,cT. 174, n. 1 cT. 175 n gp.)».

Mo3HaTb IPMANYECKYI0 NPMPOAY, CYLWHOCTb NCKa, NpeacTaB/sowee CI0XKHOE NpaBoBoOe ABJIEHME MOXHO,
pacCcMOTPEB €ro NpusHaKku.

CylecTBeHHbIE NPU3HaKN NCKa 3aKJ1I04aloTCa B CefylowemM:

1) nck Kak TpeboBaHue 0 3alunTe BCerga ces3aH Co CNOpPOM O NpaBe;

2) Hann4me cropa o cybbLeKTMBHOM MNpaBe BCerna npeanosaraeTt HaJnyme Cnopsawmx cybbLekToB;

3) Hann4ue cnopawmx cybbeKToB C NPOTMBOMOJIOXKHbLIMU IOPUANYECKUMN MHTEepecaMn npegnonaraeT
CyllecTBOBaHMe TpeTbero, becnpncTpacTHoOro Anua - cyaa (MCK Bcerga agpecoBaH cyay), KOTOpPbIA AO/IKEH
paccyanTb cnopawmx. ICK BO3MOXKeH TaM 1 Torga, korga v rae opraH, o6a3aHHbIN pa3peLwmnTs Cnop o



cybbekTMBHOM NpaBe Uan nHTepece, HE3aBUCUM OT CMOPSALWMX CTOPOH N He CBSA3aH HW C O4HON U3 HUX KaKNMU-
6o OTHOLLEHNAMMU, KPOME, NPOLLEeCCYalIbHBbIX;

4) HanM4me CNopsLWKUX CTOPOH npearnonaraeT coCTA3aTeSIbHOCTb N paBHOE NX

5) npoueccyanbHOE NOJIOXKEHNE>.

Uck, kak n noboe apyroe sABseHne NpaBoBOMA /i1, 06 BEKTUBHON NN, AENCTBUTENBHOCTU NMEET BHYTPEHHIO
CTPYKTYpY, T.€. cogep>xaHune. B cBA3n ¢ gaHHbIM (hakToOM topnanyeckas npmpona ntoboro ncka obycnoBamneaTbcs
He TO/IbKO €ro BHELHNMIN NMPU3HaKaMm, HO U Coaep XaHneM.

B rpa)xgaHCcKo-npoueccyasibHOM rnpase OJ19 XapakTepUCTUKN BHYTPEHHEN CTPYKTYPbl UCKa, T.€. ero cogep>xaHus,
NPUMEHSETCSH TEPMUH «IJIEMEHTbI UCKa».

B ropnanyeckon Hayke rnoj 3sieMeHTaMn UCKa NOHUMAKTCHA TakKue COCTaBHbIE YaCTU, KOTOPble B COBOKYMHOCTH
npeponpenensioT ero cogepxxaHue, o6ycsoBaANBaloT, B U3BECTHbIX Npeaenax, aBTOHOMHOCTb Y UHANBUAYASIbHYO
onpeneneHHoOCTb NCKa.

Ha3BaHHble 3/1eMEeHTbl UrPaT BaXKHYIO POJib B onpefenieHnn obbemMma NCKOBOWN 3alUUThbl MO OnpenesieHHOMY
npeabsasieHHoMy TpeboBaHMio. OHK XXe onpenensT HanpaBAeHHOCTb, Xo4 N ocobeHHoCcTH cypebHoro
pa3bnpaTenbCcTBa No OTAENBLHO B3ATOMY npoueccy. KpoMe TOro, UMEHHO C MOMOLLIbIO 3JIEMEHTOB UCKa, Y Hac
MosIBNIETCH BOSMOXHOCTb OTJINYNTb OAUH UCK OT APYroro, NOCKOJIbKY OHU NEPCOHUMULMPYIOT NCK.

OCHOBaHMEM MCKa ABASAETCS IOPUANYECKUN (PaKT N 3aKOH, KOTOPLIA onpeenseT C KaKUMn 13 peasibHon
DEeNCTBUTENIbHOCTU CBA3bIBAETCSA BO3HUKHOBEHME, U3MEHEHNE NN NpeKpaLlleHne npas n ob6sa3aHHOCTEN CybbeKkToB
CMOPHOro MaTepurasibHOro NpaBooTHoWweHUa. OgHako, 4Tobbl yooBneTBopuUTL TpeboBaHMA 3aKOHHOI0 NHTepeca
WA 3aWwmTa npas, CYA LO/KEH YCTaHOBUTb NpaBa WM MHTepec 3anHTepecoBaHHOro nmua. OcCHoBaHMe Ncka
obycnaBamBaeTCcsa ANCNO3ULMEN NPAaBOBON HOPMBbI.

OcHoBaHUAa oS Nogavym NCKa He JoJIKHbI O6bITb FON0CN0BHBIMK U BecnpUYnHHLIMU. OHO O0JIXKHO NPeaCcTaBAATb
coboi KOHKpeTHbIe puanyeckmne pakTbl, Ha KOTOPbIX OCHOBaHbI NpeabsAB/ISeMble UCTLLOM NCKOBbIe TpeboBaHuUS.
3T0 Te 06CTOATENBbCTBA, N3 KOTOPbLIX BbITEKAET NpeaMeT UcKa. ITo He ntobble 06CToATENbCTBA, @ OPUANYECKN
3Ha4YMMble, Te, YTO BNEKYT onpefesieHHble NpaBoBbIE NOCAeACTBUA.

K HMUM MOryT 6bITb OTHECEHbI CAENKN, B HAaCTHOCTW AOrOBOpPLI, HapyLleHNs npa., hakTbl HACTYNNEHNSA CPOKA,
MPUYNHEHNs Bpeda u T.4. [poLlle roBops, OCHOBaHWE UCKa - 3TO TO, NoYeMy Cy lopuan4yeckn OOJIKEH BCTaTb Ha
Bally CTOPOHY 1 yOOBNETBOPUTL UCKOBOE TpeboBaHue.

NMpeomMeToM MCKa AABNSIeTCA TO, Ha YTO HanpaBJ/ieHbl 4ENCTBUA UCTLA, KAKOW CNOPHbLIA MOMEHT A0J1KEH
paccMoTpeTb CyA B xoae cynebHoro pasbupaTtenscTBa. paxgaHCKoOe 3aKOHOLaTeIbCTBO YCTaHAB/IMBAET, YTO B
WCKOBOM 3asBJIEHUN JO/HKHO ObITb YKa3zaHo TpeboBaHMe UCTLA K OTBETYMKY M 06CTOATENbCTBA, Ha KOTOpPbLIX NCTeL,
OCHOBbIBaeT cBoe TpeboBaHue.

CornacHo TpeboBaHusam ctaTbn 131 MK PP , B NCKOBOM 3asiIBNIEHUWN OOJ/KHO ObITh yKa3aHO, B YEM 3aKJ1l04aeTCA
HapyLleHne NHTepecoB UCTua, ero TpeboBaHUA, a Takke 06CTOATENLCTBA, HA KOTOPbIX UCTEL, OCHOBLIBAET CBOU
TpeboBaHus.

Taknm obpasom, NpeaMeT ucka - 3To TpeboBaHMs ncTua 06 yCTpaHEHUN HapyLeHMs NpaBa (yrpo3bl HapyLUEHNUSA) U
ero BoccTtaHoBneHun. Mpun 3ToM, TpeboBaHMSA NCTLA K OTBETYUKY B UCKOBOM 3asIBJIEHUN AO/KHbI ObITh Bblpa>keHbl
BMOJIHE onpeaesieHHo. Hanpumep, B3bICKaTb A0/ MO AOrOBOPY 3aliMa, BO3MECTUTb NPUYUHEHHbIN yuiepb,
NpuU3HaTb AO/DKHMKA HECOCTOATENbHLIM (BaHKPOTOM), MPU3HaTb PeLLleHne rocyfapCTBEHHOro opraHa
HeLeNCTBUTENbHLIM 1 Tak dasee.

NMpeomMeToM NCKa, B KOTOPOM npeacTaBfieHbl TpeboBaHUA MO 3aliMTe HapyLWEeHHOro Uan OCrMOPEeHHOro npasa, nimn
3aKOHHOro nHTepeca byaeT He NHTepec, Kkak cybbekTMBHOE NMpaBo, NoAnexallee 3allnTe, YTO ABSETCS
IOPNANYECKMM OCHOBaHMEM UCKa, a Crocobbl ero 3awmnThl. MIMeHHO cnocob 3awmThl NpaBa Uan nHTepeca, a He
caMma 3awmTa, bypeTt ABnAeTCA NpegMeToM UCKa. 3almTa - 3TO Lesib UICKOBOro TpeboBaHuns. Taknum obpasom,
MO>XHO 3aKJ/1II04UTb, YTO CrMocob 3aWmMThl U 3alMTa NpaBa WUaK 3aWmTa NMHTepeca COOTHOCATCA Mexay cobon, Kak
npeaMeT NCKa 1 ero uesb, TO eCTb Kak AelCTBUe 1 pe3synbTaT 3Toro gencrems. Llenb nioboro ncka ocrtaercs
HEN3MEeHHON. NpeaMeT NnCKa MOXXET U3MEHATCA B 3aBMCUMOCTM OT cnocoboB 3allMThl NpaBa UM nHTepeca.
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