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BBEOEHWE

AKTyanbHOCTb NccnenoBaHns. Oba3aTesibHbIM yC/10BMEM (hOPMMPOBAHMS NPaBOBOr0 FOCY4AapPCTBa BbICTYMaeT
oxpaHa n obecrnevyeHune rnpas 1 3aKOHHbLIX UHTEPECOB JINL, MPUHMMAIOLWNX y4acTNe B YroJ0BHOM
Cy/Zl0Npoun3BOACTBE, U B HAaCTHOCTU, MOA03PEBAEMbIX.

Mpobnembl, cBA3aHHbIE C obecnevyeHnem rnpaB U 3aKOHHbIX UHTEPECOB, COBEPLUEHCTBOBAHMWS AeATEbHOCTHU
OpraHoB NPOKypaTypbl, CyAa, A03HAHUSA U alBOKATYPbl aKTyaslbHbl Kak HUKorga. HeBo3mMoXKHO 6o0poThCH C
MpPecTynHOCTbIO, He yaensas AOJIKHOro BHUMaHMUSA NpaBaM JIMYHOCTU, U NMpaBaMm auL, No4o3pPeBaAEMbIM B
COBEPLLUEHUN MPECTYMNHOro AesHUA, B YaCTHOCTH.

B yC/IOBMAX COBPEMEHHOCTHU, NMPY PasBUTUN U AaSibHELLIEM COBEPLUEHCTBOBAHMUM NPaBOBOro rocyaapcTsa,
HOPMaTUBHOE perysiMpoBaHne Npas 1 cBoboa YesnoBeka U rpakgaHnHa nepexonuT Ha MPUHLMUANANbLHO HOBbIN
YPOBEHb, YTO CBOMNCTBEHHO U YrOJI0BHOMY MpoLieccy.

[laHHble TeHOEeHUNN B Pa3BUTUN POCCMIACKOrO 3aKOHOAATE/IbCTBa NPSMO COOTBETCTBYIOT KaK MHTEpPecaMm Kaxk oM
KOHKPETHOM JIMYHOCTU, TaK 1 06LEeCTBEHHbBIM UHTEepecam B LeJIoM. JIllb Npu YCI0BUN FrapaHTUPOBAHHOCTU MpaB
N 3aKOHHbIX UHTEPECOB JINL, MPUHMMAIOLWNX y4acTe B Yros0BHOM CY0MNPON3BOACTBE, U B NEPBYI0 o4Yepelb,
NnoJl03peBaemMoro u 06BNMHAEMOro, BO3MOXXHO MCMOJIHEHME 3a4ay YroJIOBHOIO npoLiecca.

CnepoBaTesibHO, BOMPOC O NpoLieccyasbHOM cTaTyce nogo3spesaemoro obnanaet 60/blLMM 3HAYEHNEM, KakK B
Teopuu, Tak 1 Ha NpPakTUKe.

3ajep>xaHue No403PEBAEMOro ABJIAETCSA AOBOJIbHO 3DMEKTUBHON MEPO MPUHY>XXAEHUS YrOJIOBHO-
npoueccyaslbHOro XxapakTepa, Npu NOMOLLX KOTOPOro opraHbl NpeaBapuTebHOro pacc/ienoBaHusa obnagatoT
BO3MO>XHOCTbIO:

1) BOCNpPensTCTBOBATb JINLLY, KOTOPOE 3anof03peHo B COBEPLLUEHUN NPeCcTYMNHOro AesHUs, 0BeCTM [0 KOHLa
NnpecTynHble 4eACTBUS;

2) NpefoTBPaTUTb COBEPLLUEHNE UM HOBbIX HEMPABOMEPHbLIX AESHUI, onpeaennTb JIMYHOCTb NOoA03PEBAEMOT0, eC/n
OHa U3BECTHa;

3) AMWNTb INLO BO3MOXXHOCTU CKPbITLCS OT Cy[la U C/IeACTBUS, IMKBUAVNPOBATL C/iefibl NPecTyNHOro gesHus nmbo
Apyrum obpa3om BOCNPEnAaTCTBOBATbL ONpeaesieHNI0 UCTUHBI MO Aefy, CBOEBPEMEHHO PELLNTbL BOnpoc 06 n3bpaHum
B €ro OTHOLLUEHWW €ro Mepbl MPecevyeHns B BUAE COAEPXXAaHUS NoA CTpakeln, obecnevyme NpucyTCTBME B 3a4e
cynebHoro 3acegaHus.

BcneAcTBUE HEOTIOXKHOCTY 3allep>XXaHUsl 3aKOH He TpebyeT AN ero UCnosb30BaHUsA NPOKYPOPCKOA CaHKLUN Nnbo
cynebHoro peweHns. OGHOBPEMEHHO 3aKOH perjiamMmeHTUpyeT HEKOTOpPbIE FapaHTUN 3aKOHHOCTU U
060CHOBaHHOCTU MPOM3BOACTBA AAaHHOM Mepbl MPUHY>XXOEHWS, YETKO onpefesisis OCHOBAaHWS, YCJI0BUS, MOTUBLI 1
CPOKW €€ MCMNOoJIb30BaHUA. IMEHHO Ha CTaanu NOLO3PEHMSA, KaK NMoKa3biBaeT NpakTuKa, AonyCcKaeTcs
CYLeCTBEHHAs YaCTb HapyLUEHN YenoBeYeCKnX npas.
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OCHOBHas NpuUYMHa 3TOr0 COCTOUT B HEAOCTATOYHOW NPaBOBOI perjaaMeHTaL MM YrofoBHO-MPoLEecCyasbHOM
[eATesIbHOCTM Ha CTagum Noo3peHuns.

Mpowusolweplne B nocnegHne rofabl npeobpasoBaHna B MPaBOBOM CTaTyce Noao3peBaemMoro: cynebHoe
ob6>xanoBaHWe apecTa, pacllMpeHne npasa Ha 3alWuTy U T.4. He YCTPaHWIU OCHOBHOW nNpobsieMbl - MoJo3peHmne B
KayecTBe MHCTUTYTa YroJIOBHOIo Cy0MNpon3BoACTBa OCTAETCS, B CYLHOCTU, «6€/ibIM MATHOM>» B Yr0JIOBHOM
Cya0mnpon3BoaCTBe.

0O6beKT uccnenoBaHns - obLLECTBEHHbIE OTHOLLEHUS, CBSi3aHHbIE C M0 03peBaeMbIM B Yr0JIOBHOM MpoLiecce.
MpepMeT nccnenoBaHMa - HOpMbI NPaBa, perfaMeHTupyowme ocobeHHOCTN NPaBOBOro CTaTyca Noao03peBaeMoro
B YroJIOBHOM rnpoLiecce.

LUenb AaHHOWM paboTbl - KOMMIEKCHOE UCC/Ief0BaHNE 3a4ep KaHusa Noa03peBaeMoro Kak Mepbl YrosloBHO-
NnpoLieccyasibHOro NPUHYXAeHns.

ONs 0OCTUXEHMS NOCTaBIEHHOW Lenn HeobXxoAMMo peLlmnTh celytloline 3aaaqm:

1) N3y4nTb NOHATME U IOPUANYECKYIO NPUPOLY 3a4epPXKaHUs;

2) uccnenoBaTh OCHOBAHWS 3a[epXKaHus Noa03peBaemMoro;

3) n3y4nTb obliee NofoXKeHNe, CPOKU U NMpoLeccyasbHoe oopMieHe 3a4epKaHuns Noao3peBaemMoro B
COBEpLUEHNN NPecTynJeHns;

4) paccMoTpeTb OCHOBaHUSA 0cBOBOXAEHMA NOA03PEBAEMOrO.

MeTo[0/10rM4eCcKyto 0OCHOBY aHHOM0 MCC/Iel0BaHUS COCTABNAIOT Kak obLieHay4YHble (aHanu3, CMHTe3, UHAYKUUS,
Oenykums, Knaccudukaums U T.4.), Tak U YaCcTHOHay4Hble ((DopMasbHO-IOPUANYECKNIA, UCTOPUYECKNA, CUCTEMHbIN
W T.0.) MeToAbl OPUANYECKOro NCCaenoBaHus.

CTpYKTypa AaHHOW paboTbl COCTOUT U3 BBEAEHMUS, ABYX rMaB OCHOBHOW YaCTu, 3aKJIIOYEHUS U CNUCKa
NCMONb30BaHHbIX UCTOYHUKOB U IMTEPATYPbl, MPUSIOXKEHUIA.

1. OBLLAA XAPAKTEPNCTUKA NOOO3PEBAEMOIO B YTOJ1IOBHOM MPOLECCE PO
1.1. NoHATME 1 0CcOBEHHOCTY MPaBOBOro CTaTyca MoA03peBaeMoro B yrofioBHOM MpPOLLecce: NCTOPUs 1
COBPEMEHHOCTb

NHCTUTYT nopo3pesaemMoro B Poccum nmeeT AnuTesIbHY0 UCTOPUIO CBOEro CTaHoBAeHNS. Ero BO3HMKHOBEHNE
61710 03HaMEHOBaHO CTaHOBJIEHUEM YrOJIOBHO-MPOLIECCYasIbHOMO 3aKOHOAAaTeNbCTBA, €ro HOBbIM OCMbIC/IEHMEM. B
CBOEM nocJjiefyloliemM pasBUTUN NoA03peBaeMbI NogBeprasaca nbitkam, MGU3N4ecKomMmy BO34eNCTBUIO, HE
HaOenancsa NPakTUYeCKN HAKaKUMU NpaBaMm CybbeKTa yros0BHO-MPOLLEeCCyalibHbIX OTHOLLEHWIA, BOBCE Uc4esan 13
YyroJI0BHOI 0 npouecca.

Ha Haw B3rnag, 3To Nponcxonmnsio no npuynHe CI0XHON Npupoabl nogo3pesaeMoro. Pa3sutue obLuecTBeHHbIX
OTHOLUEHWI, AeEMOKpPaTM3aLUus obuwecTBa, CTpeMJIeHNE K NPaBOBOW roCyAapCTBEHHOW CUCTEME, HECOMHEHHO,
OTpa3nanCb Ha OTPac/ieBOM 3aKoHOAAaTeNbCTBE, B TOM YMC/ie U Ha NpoLeccyasibHOM MOJI0XKeHNN NOA403peBaemMoro,
KOTOpPbIN HblHE ABJIIETCHA «MONHOLEHHbLIM>» YYaCTHUKOM YrOJI0BHO-NPOLECCYasibHbIX OTHOLUEHUWNA,

B oTHOWeHNN Nnepnoamsaumnm CTaHOBJIEHNSA UHCTUTYTa NOL03PEBAEMOro CYLEeCTBYIOT pa3Hble TOYKN 3peHns. Ham
npencTaBnseTCsa NHTepecHon no3uuuna B. B. leMypysiH, KOTopas BblAensfa onpefesieHHble 3Tanbl:

MepBbI 3Tan - 3apOXXAEHUS N Pa3BUTUS - BblN CBSA3aH C NPUHATMEM «KpaTKoro nsobpa>keHns NpoLLeccoB n
cynebHbix Tsxeb» 1715 r. u gnnnca go 1801 r. JaHHbIN 3Tan XapakTepeH TeM, 4TO TOJIbKO K sy,
HaxogasweMycs nod NoA03PEeHNEM B COBEPLUEHUN NMPeCcTYMNNeHNs, C Lesblo NoJyYeHUs ero nokasaHum o
COBEpLUEHHOM MNPecTynJIeHNUN NPUMEHAINCb OYUCTUTEsIbHAsA Npucara, 4onpoc C NPUCTpacTUeM 1 NbiTKa.
OCHOBHbIM cN0CcOb0OM NoNyYeHUs AOKa3aTeNbCTB ABNAANACh MbITKA.

BTopbiM 3TanoMm crnenyeT cynTaTh Nepuog ¢ 1801 no 1860 rr. B 3To Bpemsa nbiTka opuumanbHO 6biia 0TMEHeHa, U
c npuHATMeM CBoAa 3aKOHOB 3aKOHOAATEesIbHO 3aKpernJseH BuA npurosopa 06 ocTaB/ieHUM B NOAO3PEHNN.

TpeTun 3Tan - nepmog ¢ 1860 no 1937 rr. 3HaMeHyeTCs OH TeM, YTO B 3aKOHOAaTeIbHbIX aKTax 0 MoA403peBaeMoM
MMEITCS Y>XKe YNOMUHAHNA Kak 0 N1ue 3a4ep>XaHHOM UK B OTHOLLEHUM KOTOPOro nsbpaHa mepa npecevyeHus oo
npeabasneHns obsnHeHUs. Bce 3To BpeMsa 3aKOHOLATENbCTBO PakKTUYECKN He HaaenseT NoAo3peBaemMoro
KOMIMJIEKCOM MnpoLeccyalibHbIX Npas.

YeTBepTbI 3Tan Ha4YuHaeTcs € 1937 r. n gamTca no aHeapb 1959 r. XapakTepeH AaHHbIM 3Tan TeM, 4TO Ha
npegBapuTesibHOM CleACTBUN UL, NOL03PEBAaEMOe B COBEPLUEHUN NPeCcTynaeHns, nepectano MMeHoBaTbCA
rnogospeBaembiM, B CBA3UN ¢ npuHaTuem lMNMpokypaTtypon CCCP Unpkynspa Ne 41/26 oT 5 nioHa 1937 r.

MaTein 3Tan - ¢ AHBapsa 1959 r. no 1990 r. - npyMeYyaTeneH TeM, 4TO NOA03PEBAEMbIN B 3TO BpeMs HajenseTcs
HEKOTOpbIMM NpoLeccyasibHbIMU NpaBamMu, AaOWMUMN BO3MOXHOCTb 3allMLLaTbCs OT BbIABUHYTOMO NOA03PEHUS.
MpakKTMYeckn B 3TO BPEMS NOA03PEBAEMbIN CTAHOBUTCS MOJIHOMPABHBLIM CYOBEKTOM YroJIOBHO-MPOLECCYanbHbIX



OTHOLUEHUN.

LLlecTton aTan - ¢ Havana 90-x rr. No HacTosLLlee BpeMs - 3HaMeHyeTCH pacCllMpeHneM npas nogo3peBaemMoro u
foBejeHneM ero crtatyca Ao MUPOBbIX CTaHOapPTOB .

CornacHo ctaTbe 46 YrosoBHO-MpoLeccyasbHOro kogekca P® nogospesaeMbiM MPU3HaETCs INLO, MO OTHOLUEHUIO
K KOTOpOMY BO30Yy>XAEHO YrONI0BHOE A0, UM KOTOPOEe 3a4ep>KaHo, NN B OTHOLLEHUN KOTOPOro bbinia
npUMeHeHa Mepa npeceYvyeHmns 4o npeabasaeHns 06BmMHeHns co cT. 100 YMK PO, nnm kotopoe 661710 yBEAOMIIEHO O
MOAO3PEHNN B COBEPLUEHWNN NPECTYMHOIro AEeAHNS.

YcTaHoB/IeHWEe NOHATUA U3y4YaeMoro npegMeTa nccieoBaHna NpefocTaBaseT BO3MOXHOCTb PACKPbITh CaMble
XapaKTepHble 1 YCTON4YMBbIE MPU3HAKN JaHHOIO NpeaMeTa, PasrpaHnYnTb €ro OT UHbIX ABAEHUN, YCTaHOBUTb
HanpasJieHne nccnefoBaHus.

B cooTBeTCTBMM C HOPMaMu YroJIOBHOIO NpoLecca, KOTopble periaMeHTUpPYoT NPOU3BOACTBO 3TOr0 AeNCTBMUS,
MOXXHO onpenennTb 6a30Bble NPM3HaKN 3a4ep)KaHns, MpeaocTaBUTb ero NoHATNE. Mbl CHUTAEM, YTO OHO O0JIKHO
BKJII0YaTb B Ceb5 yKasaHMe Ha npoueccyanbHYy0 IOPUANYECKYO NPUPOAY, Lesb N COAEP)KaHNe, KPaTKOBPEMEHHbIN
M HEOTJIOXKHLIA XapakKTep, OTCYTCTBME HEOBXOAMMOCTU B MPOKYPOPCKOM CaHKLWN, OpraHbl, cneunasbHo
YMNOJIHOMOYEeHHbIe OCYLLEeCTBAATh 3aep>KaHune, a Takxe 3aKoOHoJ4aTesIbHOe perympoBaHne ero npMMeHeHus.

Mo cobcTBEeHHOM NPaBOBON NpUpPoAEe 3aA4ep>KaHNe NPU3HaeTCsa CeACTBEHHbLIM AeNCTBMEM, YCTAaHOBJIEHHbIM
YFON0OBHO-NPOLEeCcCyalsibHbIM 3aKOHOA4ATE/IbCTBOM M NpefHa3HavYeHHbIM 415 pelleHns 3a4a4 yroJioBHOMo npowuecca,
T.K. KaXgoe cnencTBeHHOe AencTBMeE N3 nMerwmxca B Hopmax YINK P® HanpaBneHHO Ha pelleHne 3apad
YyroJI0BHOIro nNpouecca .

JdocTnxeHne uenen yrosoBHO-NPaBoOBOW rOCyAapCTBEHHOM NOJNTMKK Mo 6osblIen YacTu 3aBUCUT OT TOr0, Kakune
C€Nocobbl 1 MEXaHMU3MbI CYLLECTBYIOT B HaJIMYUM Y OOJDKHOCTHbLIX 1ML, U1 OPraHoB, NCMOJb3YIOWNX AeNcTByoLee
3aKoHO[aTeNbCTBO. Ha3zHayeHne yrosnoBHOMro Npouecca npeanosaraeT 3aWwnTy KOHCTUTYLIMOHHbLIX NpaB 1 ceobon
rpakfaHnHa, opraHm3auunin oT NocsaraTeNnbCTB NPECTYNHOr0 XapakTepa, B paBHOM Mepe, Kak U rpa>kaaH oT
HernpaBoOMeEpPHbIX OrPaHNYEeHNN NX NPaB CO CTOPOHbLI OPraHOB roCyAapcTBa, KOTOPble OCYLLECTBAAIOT YrosioBHOE
npecsenoBaHue.

lMpuBneyvyeHne YenoBeka K yrojoBHO-NPaBOBOMN OTBETCTBEHHOCTW 3a4acTYIO0 HA4YMHAETCA C ero 3ajepXXaHus B
KayecTBe 06BMHAEMOro. o 3Ton Npn4nHe o4eHb BaXKHO obecneynTb YenoBeyeckme npasa U cBoboabl UMEHHO B
OaHHbIA MOMEHT, Ha CaMOM paHHEM 3Tane yroJIoBHOro rnpouecca, Korga nwb HavnHaeTcs cbop 6a3oBon
[OKa3aTeNbCTBEHHON 6a3bl ero BO3MOXXHOW BMHOBHOCTUW B COBEPLUEHMN NMPECTYMNHOro aesaHuns. B atom cnydvae
3aKOHHOCTb OENCTBUIA OOJIKHOCTHLIX 1L, o6nagaeT ocobeHHbIM 3HavYeHneM. BmecTe € TeM, cnegyeT UCXOAUTb U3
TOro, 4TOo 3ajep>xaHne B 06bekTNBHON hopme obycnaBanBaeTCsa 3ajad4yaMum pacCcaefoBaHUA U PaCcKpbITUA
MPecTYNHbIX OESAHUA U NPU3HaeTca abCcoNtoTHO HeobxoaMMonm Mepoi orpaHndyeHnsa ceoboabl mua, KoTopoe 6bis1o
3ano403peHo B COBEPLUEHUN NPeCcTynHOro aesHus. K ToMmy »xe B njaHe Teopuun 1 nNpakTuku npobnema
3a4ep>XaHusa auy no NoAo3peHnIo B COBEPLUEHUN NPECTYNHOro AesHUS Y)Xe NMPOoA0/IKUTEsSIbHOe BpeMsa CHMTaeTCs
npeaMeToM OCTPbIX ANCKYCCUA B TEOPUM OTEYEeCTBEHHOIO YrOJIOBHO-MPOLLECCYasibHOro NpaBsa.

3apep)xaHue B YroJll0BHOM CyAOMNPOM3BOACTBE NpeacTaBaseT n3s cebs nuweHne 3agep>xaHHoro csoboabl,
cofepxaHue ero nof cTpaxken. OQHOM N3 OT/INYUTESNIbHLIX 0COBEHHOCTEN 3afep>XaHna mua, KoTopoe
rnogo3peBaeTCs B NPEeCTYyNHOM AEeSHUN, KaK OTMeYaeTCs B lopuan4yeckon nutepaType, NpM3HaeTcsa To, 4TO OHO
MoaJIeXXUT OCYLLEeCTBNEHUIO 63 NMPOKYPOPCKOM caHKuun. NcknoyeHne - ctatbs 54 KoHcTutyuun PO , B
COOTBETCTBUUN C KOTOPOWN «HUKTO HE MOXXET BbiTb MOABEPKEH apecTy MHaye Kak Ha OCHOBaHMW pelleHns cyaa
nnbo NPoKYpPOpPCKOM CaHKLMU». JaHHOE UCKJTI0YEHNE MOXHO 0O BACHUTbL TEM, 4YTO 3aAep>XaHue rno cobcTBeHHON
npupoae cnefnyeTt OTHECTU K HEOT/IOXKHbLIM OEACTBUSAM, UX COBEPLUEHME HE MOXKET 3apaHee ObiTb 3anlaHMPOBaHoO.
N3 HOpM 3aKoHOZaTeNbCTBa C/IeAyeT, YTO 3afepXKaHne OOJIKHO OCYLLeCTBATLCA B TOM C/lyyae, Korga
noTpebHOCTb B HeM 0b6pa3yeTCs BHE3aMHO: JINLO 3aCTUIHYTO Ha MEeCTe COBEpLUEHMNS NPECTYMHOro AesHns,
O4YeBUALblI HANPAMYIO YKa3blBalOT Ha /L0, KOTOPOE COBEPLUMIIO NPecTynHoe aesHune, n ap.

CnepyeT OTMETUTb, 4TO NOAO3PEBAEMbIN B paMKaX YroJIOBHOIO npoLecca He aBnseTcsa 6ecnpaBHbIM CyObekTOM.
B 4. 4 cT. 46 YIK PO oTMe4aeTCs, 4TO NOAO3pEBAEMbIN Brpase:

1) 3HaTb, B 4€M OH MOJ03PEBAETCH, U MOJYHYUTb KOMUIKO MOCTaHOBAEHNA 0 BO3OY)XAEHUM YrosioBHOro gena, nmbo
KOMMIO MPOTOKOJIa 3aA4ep>XaHus, 1mbo Konmo nocTaHOBNEHUS O MPUMEHEHUN K HEMY Mepbl NMpeceYvyeHuns;
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