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BBEOEHWE

AKTYyaJIbHOCTb - BONPOC O NpUHUMNax npasa v NpuHUMNax oTpacjen npasa BCcerga paccMaTpuBascs B intTepaTtype
M He yTpaTu/ CBOEN aKTyasibHOCTU. pakAaHCKoe NpaBo He ABASEeTCA UCKJIYEHNEM, MOCKOJIbKY OHO MMEeeT CBOU
cneuymndpuryeckme NpUHUUNGL. Ha AaHHBIM MOMEHT BOMPOC O HUX O4YeHb akTyaJsieH. 9TO CBSA3aHO CO BCcen pedopMon
npasa, C ee geneHneM Ha 4YacTHOe U roCyfapCcTBEHHOE, C 0COBEHHOCTSMUN Fpa)K4aHCKOro peryampoBaHus

o6 ecTBeHHbIX OTHOLLEHWIA.

[MpuHUMNbI rpa)K4aHCKOro npasa NOMMMO UX PUIOCOPCKOro, MOJINTUYECKOr0, TEOPETUYECKOro, PNLNYEeCcKoro u
3aKOHOLaTeNIbHOro 3HAaYeHNA NMEIOT LWMPOKOE NpaKTN4eckKoe npuMeHeHme. Ix npaBooXpaHUTENbHbIN 3 eKkT
Hy>XZaeTcs B AeTaslbHOM 060CHOBaHWUN U CEPbE3HOM HAaY4YHOM MOHUMaHUWN.

CeronHa HabnofgaeTca Ka4yeCTBEHHO HOBbLIV MOAXOA K OnNpeAesieHUt0 NPUHLNMNOB rpa)KAaHCKOro rnpasa u
BbipabOTKe Ha 3TON OCHOBE pPeKOMEHAALMN KaK AJ18 3aKOHOoA4aTeNbCTBa, TakK N A1 NPaBOOXPaHUTEIbHbIX OPraHoB.
Ba>XHO MOHUMaTb COBOKYMHOCTb Npo6sieM, CBA3aHHbIX C PaCKpbITUEM CYTU NPUHLUMOB rPa>KAaHCKOro rnpasa n ux
B/INSAHNEM Ha peasin3aumio NpaB N 3aKOHHbIX MHTEPECOB rpakaaH.

Mo cywecTBYOLWUM MPUHLXNAM N FapaHTUAM, KOTOPble NX NPefoCTaBAAT, MOXXHO CYANTb O TOM, KAaKOW BUL,
npaea: pabckuin, peodanbHbln, Byp>KyasHblil, COLMANNCTUYECKUA. MPMHLMMLI, CYLWECTBOBaBLLUNE B HEJAaBHEM
MpoLUsIOM, BOMJIOLLAIN COLMANNCTNYECKOE NMpaBo. Tenepb MOXXHO C abCO/IIOTHON YBEPEHHOCTbLIO CKa3aTb, YTO Mbl
CHOBa BEPHYNCb K Byp>Kya3HOMyY MNpaBy, K BOCCTAHOBJIEHUIO €r0 UHCTUTYTOB. AHaJIN3 HbIHELHEN CUTyaumn
yKa3blBaeT Ha OTCYTCTBME MPEeeMCTBEHHOCTN MeXAy NpUHUUNaMn CounancTMYecKoro npasa n CyLweCcTBYOWMMU.
Poccuinckoe 3aKkoHOOaTeIbCTBO BEPHYJIOCh K MPOBEPEHHbIM BeEKaMu npuHunnam, 6onee Toro, GopmMynpoBka nx
3aKOHO4aTEeNIbHOW KOHCONMMAAaLUnMmM YacTo 3auMCTBOBaHa N3 HopMaTuUBHOM 6a3bl FepMaHum, ®paHumMn 1 opyrmnx
€BPONENCKNX CTPaH.

O6bBbeKT - MPUHLMMLI FPaXKAaHCKOro npasa.

MpeomeT — TeopeTuyeckme npobaemsbl, CBA3aHHbIX C COAEPXKaHUEM NPUHLNMOB B rPa)KAaHCKOM NpaBe n ux
MPOSABAEHUSAMMN Ha Pa3/INYHbIX CTaANAX FPaXK4aHCKOro npasa.

Llenb - xapakTepucTmka NpUHLNMNOB rpakAaHCKoro npasa.

[aHHas uenb peannsyeTca NyTeM pelleHns cregyowmx 3agas:

0 n3y4nTb NOHATME NPUHLMMNOB rPa>KAaHCKOro npasa;

(] npoBeCcTN aHa M3 Hay4HOW NnTepaTypbl, MOCBALLEHHON UCCIeLOBAHNIO MPUHLMMNOB FPa>K4aHCKOro rnpasa;

0 n3y4nTb 3Ha4YeHMe MPUHLNMOB;

[J paccMOTpeTb OCHOBHbIE MPUHLAMbI.

MeToponormyeckas 0OCHOBa - ANANEKTUYECKNIA MeTO NO3HaHNA COLMabHO-NPaBOBLIX AABJIeHM. B kavyecTBe
obLeHay4YHOro NnpuMeHascs Takxxe opMasibHO-/IOFNYECKUA METOA, @ YaCTHbIX Hay4YHbIX METOLOB - CUCTEMHO-
CTPYKTYPHbIN U CPaBHUTEIbHO-NPaBOBOMN.

MpakTunyeckasa 3HAa4YMMOCTb - 3aKJ/Il0O4aeTCs B TOM, YTO pe3ysibTaTbl NCCNe[0BaHNSA MOryT 6biTb NCNOJIb30BaHbl B
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y4yebHOM npotiecce.
CTpykTypa paboTbl - BBeAeHWe, ABe INaBbl, B KaXKAY0 N3 KOTOPbIX BXOAMT ABa Naparpada, CocTaBJ/ieHHble NCX0as
13 3aga4 paboThbl, 3aKNOYEHMS U CMUCKA UCMOJTb30BAaHHOM NTEepaTypsl.

NMABA 1. OBLLIAA XAPAKTEPUCTUKA MPUHUWMNOB MPAXXKOAHCKOTI O NMPABA

1.1 MoHATME NPUHLMMOB Fpa>K4aHCKOro rnpasa

AHanNM3y NPUHUNMNOB MNOCBALLEHO MHOI0 MOHOrpatuii, 3Ta TeEMa aKTyaJlbHa He TOJIbKO B Teopun FocyaapcTBa u
npaBa, @ TakXXe B HayKax OTpac/iei: B rpa>AaHCKOM MNpaBe, B YrOJIOBHOM U T.4., TeM He MeHee, Npobiema
MPUHLWMNOB NpaBa, OCTAETCSA NO-NpeXXHeMy pa3BuTa cnabo.

CnoBo «MpUHLMMN» MPOUCXOANT OT NATUHCKOI0 «MPOUCXOXKAEHMe». 10 MHEeHWIO JINHIBUCTOB, C/I0BO «MPUHLMNM»
03Ha4yaeT NCXOAHOE MOJIOXKEHUE, TNaBHbIN aKT, KOTOPbIA 06yCNOB/IEH B €r0 NOBEAEHUMN, B MOCTPOEHWNN Hay4HOMN
CncTeMbl, Teopun 1 T.4. IMEHHO B YACTO JINHIFBUCTUYECKOM NepeBoAe C/I0BO «MPUHLMMN» BbINI0 MPUHATO HaLLNM
rpa4aHCKMM 3akKoHOM. MprHUMN SBNSAETCSA 0AHON N3 OCHOBHbLIX KaTeropuii npasa. Kateropuu lopnamnyeckux aumL
ABNAOTCA abCTpaKTHblE MOHATUA OCHOBHbIE, MaprMHabHbIX C TOYKM 3peHns 0606LLeHns, KOTopble OTpaXkalT
Hanbonee cyLleCTBEHHbIE CBOMCTBA N CBA3M OCHOBHbIX MPaBOBLIX ABJIEHWI, NpeACcTaBAfloT cobon noHaTus, bonee
rnybokure no coaep>XaHuio 1 WPoKKe no cepe B Nnpenenax Hayku. NMprHUMNbI NpaBa — 3TO M3HavallbHble
HOPMaTMBHbIE MPUHLMMbBI U PYKOBOASLLME MPUHLMMbI, BbIPaXXEHHbIE B MPaBe, XapakTepu3syloLle ero cogepxaHume,
€ro OCHOBbI, 3aKpernJieHHble B HEM 3aKOHaMM OBLLLEeCTBEHHOW XU3HN.

KOHeYHO, MPUHLUMBI — 3TO Ha4vasno, MOXKHO la)Xe CKa3aTb, MICTOYHMK MPaBOBOM CUCTEMbI U KOHKPETHbLIX OTpacsen.
OTa TOYKa 3pEeHMs TaKXKe BblpakeHa B 3aKoHOAaTeNbCTBe B CTaTbe 1 MpakAaHCKOro koaekca Poccuinckon
®enepaumn «OCHOBbI FPaXkAaHCKOro 3aKoHo4aTeIbCTBa», rAe 3aKpenJeHbl NPUHLUNMLI. TakuM 06pa3oM, Ka)keTcs,
He COBCEM MPaBUJILHO CKa3aTb, YTO 3TO HEMPUEMJIEMO OMPEeAeNNTb NPUHLNUMBI, YEPe3 NOHATME «Havano», Tak Kak
nocnenHee o3Ha4vaeT 6osiee «NpaBMIo», B TO BPEMS KaK MPUHLUN — 3TO 6AMKE K MOHATUIO «npean».
PacnpeneneHue NpMHUMMNOB ABAAETCS OLHON M3 CyLLECTBEHHbIX 0COBeHHOCTEel NpaBa Kak TakoBoro. OHu riny6boko
pPacKpbIBAOT COAEpPXaHUEe NpaBa: MPUHLMMbI BbIpaXkaloT CyTb MpaBa, ero 0CHOBbI, 3aKOHOMEPHOCTU PasBUTUSA
9KOHOMMYeCcKon cdepbl obuiecTsa.

MpUHUMNbI - BaXXHENLINE 31eMeHTbl CTPYKTYpbl NpaBa. OHW yCTaHaBAMBAlOTCA Kak B rnybuHe npasa, Tak 1 UMeT
BeCbMa cneundgunyeckoe BHeLLIHee NPOSBJEHNE B HOPMaTUBHbLIX akTax. Kak cnpaBennmeo rosoput C.C. Anekcees,
NPUHLWNbI NpeacTaBasioT cobol cBoeobpasHble «Fpo3absi» NPaAaBOBON CUCTEMbI, HE TOJIbKO packpbiBatouime
Hanbonee xapaKTepHbIE YePTbl COAEP)KAHNSA ITON CUCTEMBI, HO U BbICTYMNalOLWMEe B KA4eCTBE O4E€Hb BarKHbIX
perynaTopHbIX 3/1IeMEHTOB B CTPYKType npa.a.

B HacTosAlee BpeMs TOYKa 3peHUs, KOTOpas pasrpaHNYMBaET NpaBoO 1 3aKOHOA4ATEeNbCTBO CTaHOBUTCA BCe bonee
pacnpocTpaHeHHbIM. 3aKOH B JaHHOM C/ly4ae XapaKTepulyeTcsa Kak CJIoXKHasa cucTema, BKJYatoLwas:

[l npaBOBOM NPUHLUM. ABNSETCA AAPOM BCEN CTPYKTYPbl 3aKOHa: COBECTb, HOPMbI, MPaBOOTHOLLEHUS, NPaKTHKa
npaBoMNpuUMeHeHus;

[ npaBoBble HOPMbI. [TpaBoBble AENCTBUS, HENOCPEACTBEHHO peanusyolmne NpuHLMnsl U Nnpasuna.

YKa3aHHOeE MoJio)XKeHne HeL0CTaTo4YHO Ts>kenoe. KoHeYHOo, 3aKOH 04YeHb CNI0XKHOE SIBJIEHME, HO Hefb3s Tak pe3ko
pa3fnyaTb 3aKOH W 3aKOHOA4ATENIbCTBO, MOTOMY 4TO OHW HE MOTYT NMPOTUBOPEYUTb APYr APYrY, OHU
B3aWMO3aBUCHMBbI.

B coBpeMeHHOW pyCcCKON IopuaMNYECKON NMTepaType CyLLeCcTBYEeT MHOXKECTBO Pa3/IMyHbIX onpeaeneHnii npuHumMna
npaBa COBpeMeHHOCTU. HekoTopble onpeeneHns obpallaloT BHUMaHUE Ha TO, YTO OHU ABAAIOTCSA 0O bEKTUBHOMN
KaTeropuewn, Apyrne nHTeprnpeTupyoT, YTO NPaBOBbIe NPUHLMMbI ABASIOTCA OCHOBHbIMU NAEAMMU.

BpaTyck C.H. nog npuHuMnaMm noHMMaeT OCHOBHbIE MPUHLMMbI, 3aKOHbI CYLLLeCTBOBaHNSA U (hYHKLMOHMPOBAHWNSA
3TOro iIB/IEHUA, NPeoMJIeHHbIE B CNeundurke 3Toro aBaeHus.

JNlebepeB K.K. onpepenseT npaBoBble MPUHLMMLI Kak Hay4yHo 0606L1eHHOe NosIoXKeHMe, oTpaxkatoLlee
3aKOHOMEpPHOCTN 06beKTa, MeToda U (hopMbl MPaBOBOIro peryanpoBaHns. NMpuHLWNbI BbIMOJHAKOT HE TOJIbKO
3NUCTEMOJIOrNYECKY0 (PYHKLIUIO, HO U HOPMATUBHYO (PYHKLMIO, TO €CTb ABJISIIOTCA HE TOJIbKO OTMNPaBHbLIMU
TOYKaMM Hay4YHbIX TEOPUIA, BbICTYNAKT Kak aKTUBHbIe BeLLeCTBa.

LbibyneHko 3.. onpenenseT NnpuHLUWMNbI Kak OCHOBHbIE MOJI0XKEHMWS, 3aKpenJieHHbIe HOpMaMn NnpaBa, KoTopble
HamMpaBASAT N KOOPAUHMPYIOT NMPaBOBOE peryanpoBaHue obu,ecTBEHHbIX OTHOLLEHWA, BICTYMNAlOT B KavyecTBe
KpPUTEPMEB 3aKOHHOCTUN, 3aKOHHOCTW NOBEAEHUA FPaXKAaH, OpraHM3aunii, NPaBoOOXPaAHNTESIbHbIX OPraHoB.

3T onpefefieHNs He UMEIT CYLLEeCTBEHHbIX Pa3NYyni.

ONs BbIACHEHMS MPUHLNNOB BaXKeH HE TOJIbKO JIOrMYeCKUn 1 hopMabHbIA aHain3 TEKCTOB 3aKOHOB, HO 1
npakTuKa.



MpaBoBble NPUHLWUMbI 03HaYalOT BCE Te OpUrnHalibHble pyKoBOAALLME NPUHLUUNBI (MO3ULUK, naen), KoTopble
MPOHU3bIBAIOT 3aKOH, HA4YMHasA C CO3HaAHUA U peanu3aumm HOpPM OeNCTBYOLWeEro npaea.

YcTaHoBNEeHWe uan BbiBOA NpuHLUMNoB HAYCTpMn npaBa nomoraeT 60s1iee NpaBuibHO MPUMEHSATbL HOPMbI U JlyyLle
MOHUMaTb UX CYTb U NX COLMNAJIBHYIO Lefb.

MpuHUUNbI — 3TO 0CO6EHHOCTU NpaBa Kak TakOBOro, HOPMaTUBHbIE 3/IEMEHTLI, MPUCYLLINE ero CTPYKTYype.

Kak ykasaHo B nimTepaType, NPMHUNM N naesa ABASI0TCA NOHATUAMM OAHOrO nopsaka (0AHOPOAHbIMN) U CayXaT
OTNpPaBHOWM TOYKOW A1 TOFO NN UHOIO MOHATUSA, KOHKPETHOW CUCTEMbI 3HAHUN.

YacTo npuvHLUUN onpeaenseTcs Yepes naew n HaobopoT. Ho B 4aHHOM cilydae 3TO He NPUHLUAM B Y3KOM CMbICJ1e
cnoBa, a 06obLieHHOe BblpaXkeHne Nx CyLHOCTH, nMerLlee gunocodckoe cogepxaHve. Hacto nges He MoxeT
ObITb Bbipa)kKeHa fake Kak KopoTKasa opMyJsia, YTO XapaKTEepPHO AN NpUHLMNA.

DyHKLUMOHaNbHas pojb NPUHLUNA 1 UAen Takxe pasnnyHa. oes Hanbonee WMpoko n abCcTpakTHO OTparkaeT
dyHAaMeHTaNbHble CBONCTBA U3YyYeHUS OENCTBUTENBLHOCTM N MOXKET CJIYXKUTb OCHOBOW A9 hOPMMPOBaHUA
COOTBETCTBYHIOLLEr0 MPUHLMMNA, KOTOPbLIA HE TOJIbKO cnocobeH 06beaAnHNTL BCe COCTaBAAOLLME TEOPUMN, HO U
CTaHOBUTCSA METOAOM ee COCTaBJIeHUS.

OfHaKo MPMHLMN — 3TO HE NPOM3BOJIbHOE MOHATUE MLILLIEHNS, @ KaTeropus, oTpa)kaloLwas ecCTeCTBEHHbIE
OTHOLUEHWNA peasibHOCTN.

B cdmnocodun n nutepaType no rpa>kKAaHCKOMy npaBy 3TOT NPUHLXM YaCTO pacCMaTPUBAETCA KaK 3aKOH.
Hanpumep, C.H. BpaTyCb NOHMMaeT NPUHLMNM KaK ABUXKYLLYIO CUJTY WU 3aKOH.

MpaBoBble MOen — 3TO MHTEJIJIeKTYaslbHble U AYyXOBHbIE MO3MLNN, KOTOPbIE MPOHUKAT B CaMylo CyTb Mpasa,
06BbeKTUBUPYIOTCA onpefeneHHbIM o6pa3om B Buae pyHoaMeHTaNbHbIX NPaBOBbIX MPUHLMNOB, 3aKOHOAAaTe/IbHbIX
MPUHLAUMOB U CJIy>XXaT LeHTpaJibHbIM 3BEHOM BCEro opnanyeckoro Bonpoca.

Taknm obpa3oM, NpPUHLKN NpaBa ABASETCA KOHKPETHbIM NposBAeHNEM UAEN.

DTO TakXXe NposiBJieHNe AOorMaTa 3akKoHa Kak Ha obLeM, Tak 1 Ha YpOBHe OTAEesbHbIX OTpacsiein. B cywHocTy,
[OrMy rnpaBa B KakOW-TO CTEMEeHN MOXKHO YCJIOBHO NMpPeAcTaBuUTb KakK CUCTEMY MPaBOBbIX MPUHLUMOB. OHK
M3BECTHbl B BUAE aKCMOM MNpaBa M3[aBHa, CoO BPEMEH PMMCKOro npasa. Takne NpaBoBble aKkCUOMbl NPOABAAIOTCA B
HEKOTOpbIX chepax B BUAE NPUHLMMNOB NpaBa, 3aKpenJseHbl B 3aKoHe. HO HY>XHO NOHMMaTb, YTO MPUHLAMbLI X
AKCMOMBbI - 3TO pa3Hble AABJIEHMS, TaK KaK He BCe MPUHLMMbI UMEIOT XapakKTep akCuoM, a NnLlb HekoTopble. Kpome
TOro, He BCE€ aKCMOMbI MOFYT MOJIHOCTbIO OXapakKTepu3oBaTb onpeAesieHHbI NPUHLINM, MOCKOJIbKY OH CKopee
Bblpa>KaeT HEKOTOpPbIE ero XapakTePUCTUKN N CBONCTBA. MNMpUHUMUMbI Bblpa>kaloT OCHOBHbIE acreKTbl npasa, Ho
AKCMOMbI He MOTYT ero nogaep>xaThb.

[.O. lWeplweHeBnY TakXXe OTMETUJ1, YTO Takoe yTBEPXKAEHNE aKCUOMATUYHO, NMOCKOJIbKY HUKTO He MOXeT
nepepaTtb Apyromy 6osbLue Npas, YeM OH CaM, Heflb38 OTHECTU K MPaBOBbIM MPpUHLMNAM.

CnefnyeT OTMeTUTb, 4TO BONLLUMHCTBO NOJIOXKEHUN 3aKOHa UMEIOT NPaKTUYeCKYl0 LEHHOCTb U 3HaYeHune, Koraa
OHW CYLLEeCTBYIOT B KOHKPETU3MPOBAHHOM U CXaTon popMe, TO eCTb AeNCTBYIOT Kak NPUHLMUMbI.

Mpn nx paccMOTpPeHUM BOMNPOC O COOTHOLUEHUN MPUHLMMNOB U Npe3yMnLunii B NpaBe NpeacTaBAsaeTCcs MHTepeCcHbIM,
TaK KakK Mexay HUMU NMETCHA TOYKM CONPUKOCHOBEHUSA. [To3TOMY nNpepsiaraeTcs pa3sivyaTb ABa TuUNa
npesymnuunmn:

[ obwme NnpnHUUNbI NpaBa, CTaBLIKe NpUHLMNaMK Npasa, HanpuMep, NPUHLUKNN 406pOCOBECTHOCTW, B COOTBETCTBUN
C KOTOpPbLIM NpepjrnosiaraeTcs, 4To cybbekT, BCTyNalowmin B OTHOLIEHUS, HE UMEET NMPOTMBO3aKOHHbIX MbIC/IEN,

(] HekoTopble Npe3yMnuun BrojHe MOryT npeTeHfoBaTb Ha PoJib oTpacsie
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