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BBeneHune

AKTYyasibHOCTb TeMbl NCcrenoBaHusA. B cucteMme npaBoBbiX (DaKTOB, KOTOpPbIE Jie)XaT B OCHOBaHUN (hopMUpoBaHUA,
npeobpa3oBaHUsA N NPEKPALLEHNS FPaXKAAaHCKNX OTHOLLEHUN, Hanbosiee CcyLLLeCTBEHHOE MeCTO OTBOAMTCS
cAenkaMm, Tak Kak UMeHHO OHM 3a4acCTylo MOPOXKAAT YaCTHOMPaBOBbIE OTHOLUEHNA MexAay CcybbekTamu.
[pa’K4aHCKO-NPaBOBOM MHCTUTYT COENKWN, MPU3HAOLWNNACS CTPYKTYPHbBIM 3/IEMEHTOM 06LMX rpa)KaaHCKo-
MpaBoOBbIX HOPM, NpeAcTaBaseT n3 cebs HeobxognMoe 3BEHO HOPMATUBHOIO PErysINPOBaHNS FparKgaHCKNX
MPaBOOTHOLLEHNN, ANANIeKTUYEeCKN CBA3bIBatoLee Mexay cobon obaszaTensCTBEeHHOE 1 BELLHOe NpaBo, T.K.
MMEHHO MN3-3a CAEJIOK, KOTopble NopoXkaatT 0683aTelbCTBEHHbIE MPaBOOTHOLIEHNS, BO MHOIroM rnpuobpeTatoTcs
BellHble npaBsa.

WHCTUTYT COENKN, KPOME MOJIOXKEHUIA 0 AENCTBUTENIbHOCTU CAESIOK, BKJOYAaeT HOPMbl 0 HEAENCTBUTENbHbIX
cAenkax, opnanyeckas npMpoaa KOTOPbIX Bbl3blBaeT HEKOTOPbLIN HAaYYHbIA N MPaKTUYECKUA MHTEPEC No Ton
MPUYNHE, YTO B COOTBETCTBUN C NYHKTOM 1 cTaTbu 167 NpakgaHCKoro kogekca PP [1] oHn He BNeKyT rMpaBOBbIX
rnocnencTBU, 3a UCKJIIOYEHNEM TeX, KOTOPblIE HEMOCPEACTBEHHO CBA3aHbl C UX HEAENCTBUTESIbHOCTLIO.

naBa 1. OcnopuMble COENKN KaK BUA HEOENCTBUTENbHbIX CAEN0K
1.1. Obwas xapakTepucTnuka oCrnopuMbIxX CAEN0K

[eneHve HegencTBUTENbHbIX CAEJI0OK Ha OCMOPMMbIE N HUYTOXKHbIE OCYLLLECTBAAETCA C y4eTOM cneundukn
OCHOBaHMWS HELENCTBUTENLHOCTU: MPW COBEPLLUEHNN OCMOPUMBIX CAEJTOK NOA0OHbLIM YyC/I0BNEM ABNAETCSA
HapyLleHVEe IPUANYECKN 3HAYMMOWN ONA COENKN BOJIM KOHKPETHOr0 inua; Npu COBEPLLUEHUN HUYTOXKHbIX CAES1I0K
OaHHbIM OCHOBaHWEM MPU3HAETCA HapyLUeHMe rocyaapCTBEHHON BON.

dTa cneuyndrka OCHOBaHNN HeAEeNCTBUTEIbHOCTN HUYTOXHbLIX M OCMOPUMBbIX COEM0K NOoApa3yMeBaeT
«OTHOCUTENBHOCTb» OCMOPUMBIX CAENOK (UX corflacHo obLieMy npaBuay MOryT ocnapvMBaTb NWLLIb NXLE, BOJS
KOTOPbIX HapyLleHa) N «abCoNOTHLIA XapakTep» HUYTOXHbIX CAEJOK (MX MOryT oCnapuBaTb BCe nnua, T.K.
rocyfapCcTBO HE MOXXET MUPUTbLCS C CyLeCTBOBaHMEM NOA0OHbIX CAENOK N MPUBETCTBYET NX OMNPOBEPXKEHME CO
CTOPOHbI HEONpPEAENEHHOIrO Kpyra nuny). B gaHHOM cMbicnie ocnopuMsble caenkun 6bino 6bl 6onee ToYHee Ha3BaTb
«OTHOCUTEJIbHO-HEAENCTBUTEJIbHBIMU», @ HUYTOXXHbIe CAeNKN - «abCONMOTHO-HEeAEeNCTBUTENbHbIMU» [22, €. 162-
163].

naBHbIMN NPaBOBbLIMU MPU3HAKaMM OCMOPUMBbIX CAESIOK BbICTYNAT caegyoLlime:

1) B OCHOBE HEENCTBMTENbHOCTU OCMOPMMbIX CAENOK 3a510)KeHO To nbo apyroe HeCOOTBETCTBME
BOJIEM3BABNEHMNSA (CAENKWN) IOPUANYECKN 3HA4YNUMON BOJIE KOHKPETHOIo N1Ua;

2) ocnapuBaTb AENCTBUTEILHOCTbL OCMOPUMON CAENKN COralacHO obLieMy npaBusy MOryT AULb N1La, IOPUANYECKN
3Ha4YMMas BoJsia KOTOpPbIX Bblsla HapyLLleHa Npu COBEPLUEHNN CAEJIKW, MO 3TON NpUYMHE NpaBo OCnapuBaHusA
obnafaeT CTPOro JIMYHbLIM XapaKTEPOM: CYyaANUTb O TOM, UMEJIO I MECTO HapyLIEeHNE BOIN, MOXKET TOJIbKO CaM
cybbeKT, BOSIA KOTOPOro noApa3yMeBaeTCs HapyLweHHON. CKIoYeHnsa U3 BaHHOro MoJjIoXKeHUs MOryT
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onpenensaTbCa 3aKoOHO4aTeNbCTBOM, KOrga K oCnapmMBaHMIO 4ONYCKalOTCA AMua, YbW HEMOCPeACTBEHHbIE NpaBa n
OXpaHseMble 3aKOHO4aTeIbCTBOM MHTEepeChl HapyLeHbl U3-3a COBEPLUEHUS OCMOPUMON COENKN;

3) opobpeHne nnbo noaTBEpPXKAEHNE OCMOPUMON CAeNKN nnuoM, obnafaloLwmm NpaBoM ocnapuBaTbh CAENKY,
WCKJIl04aTb BO3MOXKHOCTb €e AaJibHenwero ocnapmBaHnsa Co CTOPOHbI 4aHHOM0 NLLa;

4) ncTevyeHne pernaMeHTUPOBAHHOIO 3aKOHO4ATENbLCTBOM CPOKa Ha OCMapMBaHMe AO0/HKHO UCKIYaTb
BO3MOX>XHOCTb AaJibHeNLero ocnapnuBaHmsa nogobHonm caenku. [JaHHbIN CPOK MO 3TOW NpUYMHE O0JIKEH UMeTb
rnpecekaTesNbHbI XapakTep B OTHOLWEHUM K NMPaBy Ha oCnapuBaHue CAEJIKW, a He BbICTyNaTb B Ka4eCcTBe CpoKa
WNCKOBOW [@BHOCTU, KaK 3TO OblJ10 yCTaHOBIEHO AENCTBYIOLLMM 3aKOHOAATENbCTBOM. JaHHbIN CPOK AO/KEH ObITh
COKpalLlleH B CpaBHEHUN CO CPOKOM OCMapmMBaHNSA HUHYTOXKHbIX CAENOK;

5)HenencTBUTENbHOCTL OCMOPMMON caenku obnagaeT MaTepuasibHbIM COCTaBOM: KPOME OCHOBAHWA,
pernamMeHTUPOBaHHbIX B 3aKOHOAATeNbCTBE, A1 NPU3HaHNA ee HeLeNCTBUTENIbHOCTM cnefyeT onpenennTb, YTo
coBepLlUeHMe caefikun Hem3be)XHO NoBAEKJSI0 3a cobon AeNCTBUTEIbHOE HapyLleHne OXpaHSaeMbIX
3aKOHO4aTeNIbCTBOM MPaB U MHTePECOoB. [0 3TOM NpUYMHE Cya MOXET OCTaBUTb AaHHYIO CAENKY B CUe, ecnn,
HeCMOTpS Ha Haan4me OCHOBAHMN HEAENCTBUTENIbHOCTUN, HUKaKNX HapyLUEeHUA MHTEePeCOoB 1 NMpas He byneT
BbifiBNEHO [20, c. 177-179].

He BCe 13 onpeaeneHHbIX Bbille 0COOEHHOCTEN YeTKO YCTaHOBJIEHbI B 3aKOHOAATeIbCTBE, MO 3TON NPUYNHE
nMeeTcs pealsibHass HeobXo4NMMOCTb BHECEHUS LOMNOJIHEHUA U U3MEHEHUN.

YynTbiBas topupgmndeckmne oCobeHHOCTN MOXXHO ChOpMyIMpoBaTb Hay4YHOE MOHATUE OCNOopPMMON caenkmn. OcnopumMon
npu3HaeTCs caefika, KoTopas HeAeNCTBMUTEIbHa U3-3a HECOOTBETCTBUSA CAEJIKN IOPUANYECKM 3HAYMMON Boe
KOHKPETHOro inLa, HapylaoLlas oXxpaHsaeMble 3aKOHO4aTes/IbCTBOM MNpaBa 1 MHTepecChl, 1 KOTopas MOANEXUT
OCNapuBaHMIO NNLWb YCTAaHOBNEHHbLIMUW B 3aKOHOAATEbCTBE NLAMUN MO OCHOBAHUAM, persiaMeHTUpoBaHHbIM 'K
P®, B rpaHMLax cCOKpalleHHbIX CPOKOB A1 ocnapuBaHua. OpobpeHne nnbo noaTBEPKAEHNE OCMIOPUMON COENKN
CO CTOPOHbI NINLL@, KOTOPOMY NMPEeAOoCTaBAAETCA MPaBo ee oCcrnapuBaTh, N KOTOPOe 0CBEAOMJIEHO 06 OCHOBaHUAX
ANa oCnapuBaHUA, UCKOYaeT BO3MOXXHOCTb AasibHeNLlero ocnapmuBaHns 3Tol CAEKN CO CTOPOHbI AaHHOMO nMua.

1.2. Buabl ocnopumMbix caenok. lNMpaBoBble NoCeacTBUA

K KaTeropum ocrnopuMblx COeSIoK cnenyeT OTHeCTu:

1.Coenku, KoTopble 6bin CoOBEPLUEHbI C BLIXOLOM 3a PaMKU NPaBOCNocobHOCTM opraHmM3aunm, 4eNaTCa Ha ABe
HEe3aBUCUMbIX Pa3HOBUAHOCTW.

K nepBoi pa3HOBUAHOCTU CnefyeT OTHECTU COAEJNIKN, KOTOopble Bblin COBEpPLUEHbI C BLIXOAO0M 3a PaMKu
NpaBoCNOCOBHOCTU OpraHM3aLmn, COBEpPLLIEHHbIE OpraHn3aumen B MpoTUBOPEYnN C LeNsMU ero AeaTesbHOCTH,
onpenesieHHO OrpaHNYeHHbIMU B €ro y4pegnTesibHbIX AOKYMeHTaxX. YCTaHOBIeHMe Luenn n npeameTa
[eATeNbHOCTN KOMMEPYECKOro IoprManYecKoro nmua, yCTaHOBJIEHHOE B y4peauTesibHbIX AJOKYMEHTaX, Koraa rno
3aKOHO[aTeNbCTBY 3TO He Npu3HaeTcs oba3aTeNibHbIM, He nMpeBpaLlaeT o6LLyo NPaBoOCNOCOBHOCTL OpraHu3aunm B
cneumnanbHyto.

B ToM cnyvae, ecav y4ypeanTesnbHbIMU AOKYMEHTaM1 I0puan4eckoro amua byaeTt ycTaHOBNAEHO, HTO OHO MOXKET
OCYLLUECTBAATb NINLWb AeATesIbHOCTb, CBA3aHHYO C OKa3aHMeM MHPOPMALMOHHBLIX YCyr, TO coBepLueHune nogobHom
opraHm3aumen ToproBo-rnocpenHNYeckon caenku He byneT BaeYb 3a cobon ee HNYTOXKHOCTU. Ee coBeplueHune
npu3HaeTCs He HapyLleHNWeM HOpPM 3aKoHoAaTeNbCTBa, TpeboBaHMA KOTOPOro agpecyoTcs KaX40n CTOpoHe
CAENKW, @ HapyLUeHeM MNOJIOXKEHUS, periaMeHTUPOBaHHOIO y4aCTHMKaMK (y4peamTenaMm) opraHmsaumn mn
obnapatowtero ob6a3aTeNbHbIM 3HaYEHMEM NWLLb OJ1S CAMO OpraHmM3aunmn N ero y4acTHMKOB (ydypeaunTtenen).
OfHaKo coBepLleHne CAeNI0K, KOTOopble MPOTUBOpeYaT LenaM AesaTeslbHOCTM OpraHn3aumnm, orpaHUYeHHbIM
COrnlacHO y4ypeanTesbHbIM JOKYMEHTaM, KOrga No 3aKoHOAaTesNbCTBY 3TO HE cYUuTaeTCs obA3aTeNbHbIM, MOXET
3aTPOHYTb 3Ha4YNTesNbHble NYH6ANYHbIE, NHTEpeChl TPeTbUX NL, UHTEpeChl CaMon opraHmn3aunm nmbo ero
y4aCTHUKOB (y4ypenunTenen).

Mo 3Ton NpuynHe HopMa cTaTbn 173 Fpa)KAaHCKOro Kogekca PO yctaHaBaMBaeT, NMPU KakuUx yCaoBmsAX Takue
CAeNKn MOryT BbITb OCMOPEHbI 3aMHTEPECOBaHHbIMMK ML@MUK. B oTindme oT 3Toro Kaxkgasa caenka, kKotopas
COBEpLUEHa OpraHu3aumen C HapyLeHNeM ero cneymasibHoOM NpPaBoCcNoCobHOCTU, CHNTAETCH HUYTOXKHOW. TaKOBOW,
K npumepy, byaeT npusHaHa ToproBas cAesika, Kotopas 6biia coBepLUeHa CTPaxoBOW KOMMNaHNENn, KOMMEPYEeCKNM
6aHkom n gp. [13, c. 33-36].

2. Ko BTOpPOW pa3HOBUAHOCTU CAENOK, KOTOPblE COBEPLUEHbI C BEIXOAOM 3@ paMKu NpaBoCcnocobHoCTH
opraHusauum, ciefyeT OTHECTU CAeNKW, COBepLUeHHble opraHmn3aumnen, He obnagatoLlen cneumanbHbIM
paspelleHnem - NMUeH3nen, Ha 3aHATNEe COOTBETCTBYIOLLEN AeATEeNbHOCTbIO.

JInueH3nsa Npn3HaeTCcs OTCYTCTBYIOLWEN Yy OpraHM3aumn B TOM Ciy4vae, eciu:



1)nnueH3na He 6bina noay4vyeHa;

2)nnueH3ns bbia 0To3BaHa OpraHoM, KOTOPLI Bblaln ee;

3)3aBepLUnICS CPOK AENCTBUSA CreuMasbHOro pa3peleHns - JNLEH3NN;

4)npeBbieH 06beM NpaB, KOTopbI Bbl1 NpefocTaBAeH Mo cheunasbHOMY paspeLleHunio - NLEH3NN.
CneunanbHoe pa3pelleHne gas ocyLecTsieHns Ton nmbo opyron pasHOBUOAHOCTW AeATEeNIbHOCTN MOXET BbITb
HeobxoAMMOWM KakK AJ1s1 OpraHu3aunii, nMetowmx obulyo NpaBocnocobHOCTb, Tak N 4SS opraHu3aunii, obnagamoLmnx
crieunanbHOM NPaBoCcnoCcobHOCTLIO.

B KauyecTBe ApKMX NPUMEPOB CAENOK, KOTopble Bbln COBEpLLEHblI OpraHu3aunaMmn, He obnagarowmmm
cneumanbHbIM pa3peLlleHneM Ha COOTBETCTBYIOLLYIO AeATeNbHOCTb, BbICTYNaOT CAENKN pa3Hoobpa3HbiX BbICTPO
«JIOMHYBLUNX>» (PMHAHCOBbIX OpraHM3auUmnii, KOTopble 3aHMMatoTCa COOPOM AeHEXXHbIX CPeACTB C HaceseHns noa
obellaHnsa BbICOKMX MPOLEHTOB B CJly4ae OTCYTCTBUA Y HUX JIMLEH3NN KPeaAUTHbIX OpraHm3auni. Takne n
aHasIoOrnyHble coefiku coranacHo obwemy npasuay oCnopuMbl, Tak Kak NpM3HaHMe X HUYTOXHbLIMK Npeanonarano
ocBoBOXKAeHe HeJ0BpPOCOBECTHbLIX OpraHM3aLmnin, KoTopble 4eNCTBYOT 6e3 cneunanbHOro paspeLleHuns, oT
obs3aTenbCcTB Nepen gobpocosecTHom cTopoHom [18, c. 551-555].

3. Coenku, KoTopble BblsIn coBepLUEHb! C BbIXOAOM 3@ PaMKK OrpaHNYeHU A KOMIMEeTEHLMN Ha COBEPLUEHNE CAEeNKMU,
He CTOMUT OTOXAECTBATb CO CAENKaMU, KOTopble Bbln 3aK/04YeHbl HEYMOJTHOMOYEHHbIM NLLOM. B cny4dae
OTCYTCTBMUA KOMMETEHLMN AEACTBOBAaTb OT MMEHU MHOMO Anua nMbo Npu npeBbilleHnn Nogo6HbIX NOTHOMOYNIA
caenka Npu3HaeTCs 3aKJIl0YeHHOM OT UMEHU N B MHTEpPeCcax COBEPLUMBLLUErO ee nLa, eC/in TOJIbKO MHOE INLL0
(npeacTaBnsiemMbliin) B fanbHenwem nNpsaMo He of4obpnT 3Ty caenky. 3aecb ciegyeT OTMETUTb, YTO B MyHKTe 1
cTaTbu 183 MNpaxkgaHcKoro kogekca P® peyb naeT o npesbIWEeHUN NpeacTaBmuTesieM NOJIHOMOYUS, BHe
3aBUCUMOCTM OT TOr0, Kak OHO pPerjlaMeHTMPOBaHO - MPUHMMAs BO BHMMaHNE BCE OrPaHUYEHUs, YCTAaHOBJIEHHbIE B
norosope nnbo y4ypeanTesbHbIX JOKYyMeHTax [3, c. 98-99].

4. Coenkun, KoTopble 6b15IM COBEPLUEHbI HECOBEPLLUEHHONIETHMMM B BO3pacTe oT 14 go 18 neT, a Takxxe caenku,
KOTopble 6bln CoBEpLUEHbI FPa)K4aHWHOM, KOTOPbIN BblJ1 OrpaHMYeH Mo peLlleHnto cyda B AeecrnocobHocTun n3-3a
3noynoTpebneHnsa HapKoTUYeCKMMU BelecTBamMm AMbo CNMMPTHLIMU HAaNUTKaMKU, OCMOPUMbI, eC/TN AaHHbIe nrua
coBepLluatoT caenku 6e3 cornacms 3akKOHHbIX NpeacTaBuTenen (yypeantenen, poamTenen, nonevyntenen), korga
nogobHoe cornacue TpebyeTtcs cornacHo TpeboBaHMAM 3aKOHOAATENLCTBA.

[naBa 2. HN4TOXXHbIe cOeNKn KakK BU, He4eNCTBUTEsIbHbIX COEe0K
2.1. Obuias xapaKTePUCTUKA HUYTOXKHbIX CAEJI0K

HnYTOXHBIMU NMBO abCONOTHO HEAENCTBUTEIbHLIMU MPU3HAOTCA CAEJIKN, KOTOPbIE Y>Ke Ha MOMEHT ee
COBEPLUEHNA HEOENCTBUTEIbHbI B CUJTY 3aKOHa M MO 3TON NMPUYMHE peLleHns cyaa O NMpusHaHum ee
HepencTBuTenoHon He Tpebyetcsa. Cya, onpedenms GakT COBEPLUEHNA HUYTOXXHOW CAEJNIKN, KOHCTAaTUPYET ee
HeLEeNCTBUTENbHOCTD.

B KayecTBe npeaMeTa UCKa B 3TOM Cjlydae BbiCTynaeT TpeboBaHMe NCMNOb30BaTh perfiaMeHTUpPoBaHHbIE
3aKOHO[aTeNbCTBOM MOC/EACTBUA HEAENCTBUTENIbHOCTU CAENKN. B onpefeneHHbIX caydasax HUYTOXKHaA caefka
MOXXET CHMTATbCA AENCTBUTENBLHON (K NpuMepy, cAefika, KoTopas bblla coBeplleHa ManosieTHUM OJ1s ero
Bbiroabl). Cyn meeT npaBo UCMNO0Jb30BaTb NOCNEACTBUA HUYTOXHOW COENKN N0 CBOEN UHULMNATUBE.
HMYTOXXHOCTb COeNIKN NpefnosaraeT, 4To LENCTBME, KOTOpoe BbiJI0 COBEPLUEHO B KAYeCTBe CAENKN, He
MOPOXKAAET U HE MOXKET NOPOOUTb XXeNaeMble OJ19 ee Y4aCTHUKOB lopnanyeckue nocnencrTems n3-3a nx
HEeCOOTBETCTBMSA 3aKoHOAaTeNbCTBY [14, c. 61-62].

Hn4TOXHas caenka, BbiICTynas B Ka4eCTBe HE3aKOHHOro AeNCTBUSA, NOPOXKAAeT TO/IbKO NOCNeACTBUS,
YyCTaHOBJIEHHbIE 3aKOHOLATEe/IbCTBOM Ha AaHHbIN C/ly4all B KA4YeCTBE peakLMn Ha COBEpPLLUEHME NMPaBOHapyLUEeHNS.



TpeboBaHne 06 NCNOb30BaHNN NOCNEACTBUN HEAENCTBUTENBbHOCTU HUYTOXHOM COENKN NOONIEXNT
npeabABAEHUIO KaXKbIM 3aMHTEpecoBaHHbIM nuoM. Cya nMeeT NpaBo UCMO0JIb30BaTb NOCNEACTBUSA MO JINYHON
nHuunaTuee. HenpaBomMmepHOCTb Nodasnsiowero 60AbNHCTBa AENCTBUIA, KOTOpble BbIIn COBEPLUEHbI B Ka4eCcTBe
HUYTOXHbIX CAEJOK, AOBOJIbHO O4EBUAHA, KaK, K MpuMepy, Npu COBEPLUEHNN CAENKN C FTPakKAaHNHOM, KOTOpPbIN
CYNTaeTCs HefeecrnoCcobHbIM N3-3a PAaCCTPONCTBA MCUXUKK. 10 3TOM NpnYnHe cynebHble yHKLUNM B NOA0OHbIX
Cydaax CBOASATCS K MCMOJIb30BaHNIO YCTaHOBJIEHHbIX 3aKOHO4ATE/IbCTBOM NOCNEACTBUN, KOTOPbIE CBSA3aHbI C
HeLeNCTBUTENbHOCTbLIO CAEOK.

HopMa 3akoHodaTesibCTBa O TOM, YTO HUYTOXKHAA cAesika NpuU3HaeTCca HedeNCTBUTESIbHOM BHE 3aBUCUMOCTU OT
NMpU3HaHWs ee TakoBoM B cynebHoM nopsaake, npegnosiaraeT TOJIbKO TO, YTO HEAENCTBUTEIbHOCTL SBASETCA
00bEKTUBHbLIM CBONCTBOM HUYTOXXHOW CAEsKN, N0 3TOW NpUYnHe oHa HeAENCTBUTENIbHA C MOMEHTa ee
coBepLleHus. HnytoxHasa caenka n go cyaebHoro peweHnsa He obnagaeT npasoson cuion. Cya, cymTas, 4To
CAenKa ABASETCHA HUYTOXHOM, TOJIbKO YyCTPaHsAeT HeonpeaesieHHOCTb B MPAaBOBbIX OTHOLIEHNAX, OOHAKO He
npespallaeT HUYTOXKHYIO CAENKY U3 AeACTBUTESIbHON B HEAEeNCTBUTESIbHYIO.

ObLiee NoONOXKEHME 0 HUYTOXKHOCTM CAESIOK onpefenseTca cnegytowmm obpasom. Caenka, KoTopas He
COOTBETCTBYET TpeboBaHMAM 3aKoHOAaTENbCTBA MO0 APYrUX MPaBOBbIX aKTOB, HUYTOXHA, eC/n
3aKOHO4aTeNbCTBO He onpefenseT, YTO AaHHaa CAeslKa cYMTaeTca ocnopumon, nnbo He ycTaHaBAMBaeT APYrux
nocneacTBUA HapyLeHNs.

Hann4ne B 3aKoHO[aTeNbCTBE AaHHOMO obLero nosoXeHns B 06 beKTUBHOM hopMme Heobxoammo. HecmMoTps Ha To,
4YTO 3aKOHOAaTesb BCeraa »enaeT Hambosiee NOSHO onncaTb onpefesieHHbIe Pa3HOBUAHOCTM (COCTaBbl)
HUYTOXHbIX CAEJIOK, OH B 06BbEeKTMBHOM (hopMe He MOXKeT YyCTaHOBUTb BCE MX Pa3HOBUAHOCTU N BO3MOXXHbIE
CJlydaun COBepLUEHNSA HUYTOXKHbIX CAeOoK. [0 3TOoM NpuUYMHe NpsAMas CChbllka Ha BbilenpmuBeneHHoe obuiee
MoJlIo)KeHNe, yCTaHOBNEHHOE B CTaTbe 168 Mpa)kAaHCKOro Kogekca P®, AO/HKHO MMeTb MeCcTO NIMLb B TOM CJlyyae,
ecnn gns NpusHaHnsa HegenCTBUTENIbHOW COENKN HUYTOXKHOW He onpeaeseHbl cneynaibHble ocHoBaHmA [10, c. 97-
99].

2.2.0CHOBaHNA HNUYTOXXHOCTU COENOK, NX BUAbI. [paBoBbLIie MocnencTens

B oTAn4me oT 0CnopuMon HUYTOXKHasA CAesika NPU3HaeTCca HeaeNnCcTBUTENbLHOW caMa no cebe, HE3aBUCMMO OT
NMPU3HaHWs ee Cy4OM TaKOBOW.

1. B ctaTtbe 169 NpaxkgaHCKOro kogekca P®, kpoMe NpU3HaHUSA HAYTOXHBLIMWU CAENOK, KOTOpble Bblin COBEpLUEHbI
C Lenblo, NPOTMBHOW OCHOBAM MpaBonopsaka, 0OTMeYyalnTCa U HeAeNCTBUTENbHBLIE CAENIKN, KOTOpble bbiin
COBepLUEeHbl C aHTUHPABCTBEHHbIMU LLesI MN.

3necb Heobxoammo obpaTuUTb CBOE BHUMaHME Ha ornpefesieHHoe HeCOOTBETCTBME 3arojloBKa CTaTbU 1 ee NepBon
YacTun. Tak, B 3arnaBum ctatbh 169 NpaxkaaHCKoro kogekca PO otmevaeTca «<HepencTBMTeNbHOCTb CAESKM,
COBEpPLUEHHOW C Liesblo, MPOTUBHOWM OCHOBaM NMPaBOMOpsAAKa U HPAaBCTBEHHOCTU», @ B 4acTu 1 faHHOW cTaTbn
roBOpPUTCS O caoenike, KoTopas bblna coBepLUeHa C Lesblo, SBSOLWLENCS 3aBef0MO NPOTUBHOW OCHOBaM
HpPaBCTBEHHOCTMK 6O NpaBonopsaka.

MopasnbHble TMb0 HpaBCTBEHHbIE YCTOWN, KOTOPbIM HE 0JIXKHa NPOTUBOPEYNTL CAeSIKa Mrpa>kaAaHCKO-MpaBoOBOro
XapakTepa, Bkto4aeT B cebs ccpopmmpoBasLuMecs B 0bLiecTBe NoHATUS 0 gobpe 1 31€e, 0 AOSIXKHOM U
cnpasegameom [17, c. 49-50].

2. Cpeon HefencTBUTENbHBIX CAEJSIOK C MOPOKOM COAep XaHNS OTAe/IbHOe MeCTO OTBOAUTCS MPUTBOPHbBIM U
MHUMbIM CcOefIKaM.

Nx obbeanHaeT TOT, 4TO 3TN NpPaBOBbIE AENCTBUSA JINLWEHbI TOFO IOPUANYECKOro pe3ysibTaTa, KOTOPbIN AO/XKEH
6b1n ObITh B [EACTBUTENBHOCTY NPU 3aKIH0HEHNN CAENKN. IMEHHO OTCYTCTBME HAaMepPEeHU Y4aCTHUKOB Mo
npunobpeTeHnto COOTBETCTBYHIOLLErO KOMMJIEKCa NpaB 1 06593aHHOCTEN C NocnefyoWen NHCLLEHNPOBKON MUX
npunobpeTeHna cTopoHamun, Npon3BefeHHas 4aa TPeTbMX 1L, AaeT BO3MOXKHOCTb FOBOPUTb B 3TOM CJlyyae o
MopoKe codep)XXaHus 3TUX rpaK4aHCKO-NPaBOBbIX AENCTBUNA, TaK Kak OHW He COOTBETCTBYIOT OpUaN4ecKomn
npupoLe 1 NPaBoOBOMY CMbICNY CAEJKN, OENCTBUSA KOHTPAareHTOB KOTOPOM A0J/KHbI ObiTb MPAMO HanpaBJieHbl Ha
npuobpeTeHne KoMnaekca rpakaaHckmx npaB 1 ob6s3aHHOCTEN.

MyHKT 1 cTaTbn 170 Mpa>kAaHCKOro Kogekca P® ycTtaHaBAMBaeT, YTO MHMMas CAesKa, T.e. caesika, KoTopas bbina
CoBepLlUeHa TOJIbKO Ana Bnaa, 6e3 HamepeHnsa chopMmpoBaTb COOTBETCTBYOLMNE € topuandYeckmne nocaencTems,
MPU3HAETCA HNYTOXKHOW.

MHUMbIe caenkn MOryT BbITb COBEPLUEHbI MO aHa/IOrNM4YHON CXeMe AN Toro, 4Tobbl yTW OT yAOBNETBOPEHNS
KpeonTopckux TpebosaHnm no obsa3aTenbCTBaM rpa)KgaHCKO-NMPaABOBOIro XxapakTepa, Korga AO/HKHUKN
NCKYCCTBEHHO CHMXaloT 06beM KOHKYPCHOWM MacChl MMyLLECTBa.



Tak Kak 'pakgaHcknn kogekc PO B nyHKTe 1 cTaTbhn 170 cHUTaET MHUMbIE CAEJTKN HUYTOXXHBIMUW, TO K HUM
noasiexxaT MpUMeHeHunto obuie NocnenCcTBUS HEAENCTBUTENLHOCTU COEJIOK, ONpeesieHHble B cTaTbe 167
pa>kgaHCKoro Kogekca P®, a UMeHHO: NpuHyaAuTesibHOE npeKkpaLlleHue chopMuUpoBaBLLEroCs MPaBOOTHOLWEHNSA U
OBYCTOPOHHASA pecTUTyLmS.

MpuTBOpPHaa caesika, B COOTBETCTBUM C NYHKTOM 2 cTaTbn 170 NparKgaHCKOro kogekca P®, - 3To caenka, kotopas
MoXKeT ObITb coBepLUeHa B OTKPLITOM hopMe, B CUJTy ONpefeneHHbIX NPUYnH. B npakTu4eckon aeatesibHOCTH
OCHOBHOW NMPUYNHON COBEPLUEHNA NPUTBOPHbIX CAEJIOK BbICTYNaeT NPUKpPbITME MOCIEeAHUMN UMEHHO
HernpaBOMEpPHbIX CAESOK.

3aKsoyeHne

OcnopuMow Ha3biBaeTCa CAeSKa, KOTopas HeJeNncTBMTesibHa B CU1y NPU3HaHNA ee TakoBoM cynom no TpebosBaHuto
YMNOJIHOMOYEHHOr 0 InLa, KoTopoe MoXXeT BbiTb NpeabsaBIeHO B Te4YeHMne 04HOro rofa co AHSA, Korga ncrew, y3Han
nnn gosxkeH 6bin y3HaTh 06 06CcToATENbCTBaX, ABNAIOLWNXCA OCHOBAHUEM A1 NMPU3HAHUA COENKN
HeoenCcTBUTENIbHOWN.

Hun4TOXXHas caenka — He oTBevatowas oba3aTenbHbIM TpeboBaHNAM 3aK0OHa CAesKa, SBSOWancs
HeLeNCTBUTEe/IbHON C MOMEHTa 3aKJIl04eHMS He3aBUCUMO OT MNPU3HaHWA €€ TaKOBOW CyAO0M.

PaccMmoTpeHmne BONpPOCOB rpa>kAaHCKO-NpaBoOBOro perysanpoBaHns HeAEeNCTBUTENbHOCTU CAEJIOK U
hopMupytoencs NnpaBonpuMeHNTENbHON NPaKTUKN NpefoCTaBAseT OCHOBAHUSA A8 ClefyoWmnX BbiIBOLOB:
1.Heo6x0AMMO Ha 3aKOHOAATE/IbHOM YPOBHE U3MEHUTb obLLee MoIOXKEHNE 0 HUYTOXHOCTU CAEJIOK, KOTOopble He
cooTBeTCTBYIOT TpeboBaHMAM 3aKoHa MBO ApyruM akTaMm npasa, 1 onpenesnTb OCNOPUMbIA XapakTep NogobHbIX
caoenok. LenecoobpasHo BMeCTe C TEM YCTAaHOBUTb TOYHbIN MepevyeHb HUYTOXKHbIX COENOK.

2.TpebyeTcsa BHECTU COOTBETCTBYOWME n3mMmeHeHnsa B ab3al 1 ctaTbun 169 Mpa)kgaHCKOro Kogekca PO, n3noxms
ero cnegywouwmm obpasom: «Caenka, Kotopas HapyllaeT TpeboBaHMS HOPM NpaBa, Per1aMeHTUPYIOLMX OCHOBbI
HpaBCTBEHHOCTMK NMBO NpaBonopsaaka, HAYTOXXHa». Takxe B ab3aue 2 3Ton cTaTbu HeobxooMMo onpenennTb, 4TO
«YMbICJIOM MpU coBepLlueHnn NogobHon caenkn HeobxoaMMo NpU3HaTb OCO3HAHME INLLOM HENPaBOMEPHOCTH
NOCNeACTBUN CAENKN U XKeNaHMe NX HaCcTyrnJeHuns (NnpsamMas popma ymbicna) ambo xoTs 6bl gonyuieHne nofobHbIX
HenpaBOMEPHbIX MOCAeACTBMIA (KOCBEHHaa hopMa yMbICa)».
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