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AKTyaJIbHOCTb TeMbl NCCiefoBaHMsA obycnoBieHa, Npexxae BCEro, TeEM, YTO rpakAaHCKoe NpaBo - 0Tpac/b NpaBsa,
obbeanHALLWaA NpaBoBble HOPMbI, PErYANPYOLLNE NMYLLLECTBEHHBIE, @ TaK)Xe CBA3aHHbIE N He CBA3AHHbIE C HUMN
JNINYHbIE HEMMYLLIECTBEHHbIE OTHOLLEHUS, KOTOPbIE OCHOBaHbI HA HE3aBUCMMOCTU OLEHKN, UMY LLLECTBEHHON
CaMOCTOATESIbLHOCTU U IOPUANYECKOM PAaBEHCTBE CTOPOH, B LIesIX CO34aHMA Hanbonee 61aronpmMsaTHbIX YCI0BUIA
01151 YOO0BNETBOPEHUS YaCTHbIX NOTPebHOCTEeN, a Tak>Ke HOPMaJsibHOr0 Pa3BUTUA SKOHOMUYECKMX OTHOLLEHWA.
Ponb rpa)xgaHCKoOro npasa COCTOUT, NpeXae BCero, B peryMpoBaHMN HOpMasibHbIX SKOHOMNYECKMX OTHOLLUEHUI B
obuecTtBe. OHO NMeeT A4eslo He CTOJIbKO C MPaBOHAPYLUEHUSAMU, CKOJIbKO C OpraHm3aumnen 0bbi4HbIX
MMYLLECTBEHHbIX B3anMoCcBsA3eN. IMEHHO NO3TOMY OHO COAEPXXUT MUHUMaIbHOE KOJIMYEeCTBO HEOBX0AUMBbIX
3anpeToB N MaKCUMYM BO3MOXXHbIX 403B0JIEHN. C MOMOLLbIO FpakAaHCKO-NPaBOBOro MHCTPYMEHTapUS YY4aCTHUKN
MMYLLECTBEHHbIX OTHOLLUEHNN CaMOCTOATEIbHO OPraHU3yloT CBOO AeATEesIbHOCTb C Liesiblo AOCTUXKEHUSA
HeobXxoAMMbIX UM pe3ynbTaToB. OOHON N3 aKTyaJibHbIX COBPEMEHHbIX NP06JieM rpa)K4aHCKOro rnpasBa siIBNSETCA
nccaenoBaHme oTpacseBblx ocobeHHOCTEN rpaXk4aHCKoOro npasa, MeTo4a U NpegMeTa rpa>KAaHCKOro rnpasa,
MO3BOJIALWMX Hanbosiee NOMHO PacKpbITb COLMAJIBHYIO LLEHHOCTb FPakAaHCKoro npasa.

Ob6BbeKT nccnenoBaHnsa: NpegMeT U MeTo 0TPac/an rpa>kAaHCKOro rnpasa.

MpeamMeToM nccnenoBaHUs BbICTYNAT OCHOBbI TEOPETUYECKNX MONOXXEHUIA OTPaC/IN rpa>KAaHCKOro npasa u
COOTBETCTBYHOLWMNX HOPM AENCTBYIOLLErO rpa>K4aHCKOro 3aKOHO4aTesIbCTBa O COAEPXKAHUN FPakKAaHCKO-MPaBOBbIX
OTHOLUEHUN.

Llenb nccnefoBaHUs 3aK/04aeTcs B KOMMJIEKCHOM aHa/M3e rpa)kgaHCKoro npasa B CMCTeMe npasa 1 ero
3Ha4YeHne B Nepunop npoBeaeHnss SKOHOMNYECKON N NPaBoBON pedopMbl.

Ons [OCTUKEHMSA MOCTaB/EHHOW Lenn bblin onpeaeneHsl cieaylowmne 3agadn:

0 un3y4nTb CYLLHOCTb rpa>kgaHCKOro npasa;

[ packpblTb 0COBEHHOCTN rparKAaHCKOro 3aKOHO4AaTeNbLCTBA;

[ paccMOTpeTb NOHATUE N COAEP)KaHME OTPaC/IM rpakAaHCKoro npasa;

[ oxapakTepusoBaTb cneunduky npegmeTa oTpacan rpa>KgaHCcKoro npasa;

0 n3y4nTb METOAO0JIONMIO OTPAC/IN FPakAaHCKOro NpaBsa;

[ pacKpbiTb NPUHLMMbI FPa>XAaHCKOro npasa.

MeToAbl UCCNenoBaHMsA: B COOTBETCTBMW CO CNeLndurKon uenu, 3afad n npeamMmeTa U3yvyeHuns Ncnosib3oBaHbl 6bin
pa3Hble MeToAbl UCCNefoBaHUsA, Cpean KOTOPbIX ANANIEKTUYECKUIA, IOTNYECKUA, aHAIMTUYECKUIA, CUCTEMHO-
CTPYKTYPHbIN, CPABHUTENIbHO-NPAaBOBOW, CPAaBHUTENIbHO-UCTOPUYECKNIA, MeToA onncaHus n obobuweHuns,
hopManbHO-IOPNANYECKUIA 1 NP.

ObueTeopeTNYECKOM OCHOBOW NCCNenoBaHUS MOCAY>XXUAN TPy Abl Taknx aBTopos, Kak C.C. Anekcees, I'.[l. ApncToOB,
A.M. lF'aTtuH, B.M. H.IM. F'epacumosa, NoHrano, C.M. N'pnwaes, B.MN. KambiwaHckmn, B.M. Kapnos, M.B. Kapnbiyes,
M.M. Kunabos, b./. Kuamos, B.W. KonecHunkos, N.A. MaHbkoBckuin, P.T. Mapganwues, B.lN. Mo3oaunH, M.B. HoBMKOB,
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T.M. Pacconoga, E.A. CyxaHoB, FO.K. Toncton, P.A. Txakoxos, C.}HO. XapnaHoBa, B.H. Yebaes, B.M. LLlamapos, 4.A.
OKwa v np.

HopmaTumBHasa ocHoBa uccnenoBaHusa npepcrasneHa KoHcTuTyumnen PO, Mpa)KJaHCKMM KOOEKCOM P® 1 nHbIMK
HOPMaTMBHO-MPAaBOBbLIMN aKTaMW.

CTpykTypa KypcoBon paboTbl obycnoBneHa Lenblo 1 3afgadamMu uccnenosaHms. Pabota cocTonT us BBeAEHUS, Tpex
pa3fenos, 3ak4eHuns, bubnnorpadumnyeckoro cnmucka.

1. KOHUENTYAJIbHBIE OCHOBbI TPAXXOAHCKOI'O MPABA KAK OTPACJIN MPABA

1.1. CywHOCTb rpa)kAaHCKoro npaea Kak oTpac/au npaea

TepMUH rpa)kaaHCKoe NpaBo — 3TO COBOKYMHOCTb MOHATWIA, B3r1s40B, TEOPUN, MAen, MHEHU 1N NpeacTaBieHunn
Mo NOBOAY OTPAC/AN FPa>KAAaHCKOro rnpasa, CUCTEMaTU3MPOBAHHbLIX B €0MHOe Hay4YHOoe 3HaHue (y4eHue).

PackpoeM noHATHE npenMeTa rpa’k4aHCKoro rpasa C TOYKU 3peHns oTpacau npasa. TepMmuH «lpegmeT
rpa>kAaHCKoro npaBa» — 370 obWeCcTBEeHHbIE OTHOLLEHUS, KOTOPbIE PErynpYyTCAa HOPMaMn rpakKaaHCKoro
npasa.

pa>kgaHCKoe NMpaBo - 3TO Ba)kHeNLwasa oTpacsb npasa Poccninckon depepaunm, Kotopas NnpusBaHa peryamposaTb
OTHOLIEHWNA, BO3HMKAIOLLME NMPU BO3SHUKHOBEHUN O0rOBOPHbLIX OTHOLWEHWN. ['paXkaaHCKoe NpaBo ABASAETCSH OCHOBOM
4aCTHOMPAaBOBOIr0 peryanpoBaHns. ITo NpegonpenenseT ero pacrnojioXXeHne B NpaBoBON cUCTeMe KakK OCHOBHOWM,
OCHOBHOW obnacTu, NpeponpeneseHHoON AN peryampoBaHnNs INYHbIX, NMPeXxAe BCero MMyLLeCTBEHHbIX
OTHOLWEHWI. B Hawe BpeMa CywecTByeT NOHATHOE pacluMpeHmne CnekTpa BANAHNSA rpakaaHCKoro npasa.
pakgaHcKas 1 npaBoBas H6a3bl BCe Yalle NPoMCXonaT B chepe CeEMENHbIX U TPYAO0BbIX OTHOLLIEHWUIA.

OTHOLWIEeHNS COTPYLAHMKA C KOMNaHUEN, HaHsaBLUEeN ero (HanpuMep, o6LWweCcTBO C [OMNOJIHUTENbHON
OTBETCTBEHHOCTbIO), CTPOATCHA B COOTBETCTBUM C HOPMaMK TPYLOBOrO MU rpakAaHCKOro 3akoHogaTenbLCcTBa. Bce
3TO yKa3blBaeT Ha yBeJIMYeHne CcoLnasbHON 3Ha4YMMOCTU MrPpa>kKAaHCKOro nNpaBa Kak npenMyLLecTBEHHO

3P hEKTUBHOIO perynsaTopa pasBUTUSA PbIHOYHbLIX OTHOWEHUI. MTak, rpakgaHCcKoe NpaBo 3aHA0 raBHoe,
rnepBOCTENEHHOE MECTO B YaCTHOW NPaBOBOW chepe 1 B LLEJIOM B PerysampoBaHum 6onbluen 4YacTu cobCTBEHHOCTU U
MHOIMMX HEUMYLLLECTBEHHbIX OTHOLLUEHMA. BBMAY BaXXKHOCTU FPpa>KAaHCKOrO rMpaBa Ba>KHbl TaKXXe N UCTOYHUKMN,
perynupyoLime ero HopMmbl. BO3HUMKHOBEHNE NCTOYHUKOB (hOPM) rpa>KaAaHCKOro npasa Ha NPOTSAXKEHNN BCen
NCTOPUN YesloBeYyecTBa BCerga CBA3blBasioCb C BO3HUKHOBEHWEM TOIM0 WJIN MHOMO rocyapcTBa, KoTopoe
NCMbITbIBa/I0 HEOH6XOANMOCTbL YNOPAA0HEHUS N 3aKPENNeHNs CyLeCcTBYOLWNX HOPM npaBa (MpaBua noBegeHns)
AN perynpoBaHns YaCcTHbIX OTHOLLIEHUN.

Bonpoc 0 cooTHOLWeEeHNN NpaBa U 3aKOHOAaTeNbCTBa B LLe/IOM N B chepe IKOHOMUYeckoro obopoTa B HaCTHOCTHU
aBnseTca n3nbneHHbIM NpegMeToM CMOPOB POCCUNCKMX MpaBoBeaoB. 10 3TON NpUYMHE HEBO3MOXXHO AaTb
OLHO3HAYHbIN OTBET O TaKOM COOTHOLLEHNUN. YTOBbI PpacKpbITh AaHHYIO TeMy, He06X0AMMO NoceoBaTeNbHO
OTBETUTb Ha BOMPOCHI: 4TO MOHMMAETCA NO4 rPpakAaHCKMUM MPaBOM; YTO MOHMMAeTCA No4 rpakaAaHCKUM
3aKOHOOaTeNIbCTBOM; KaK ABa 3TUX NPaBOBbIX ABJIEHNS COOTHOCATCSA N B3aUMOLENCTBYIOT APYr C APYrOM.
'pa>kgaHCKoe npaBo - cucTeMa (COBOKYMHOCTb) NPaBOBbIX HOPM, pPeryavupyowmx onpeneneHHyo rpynny
06LLeCcTBEHHbIX OTHOLLEHUI C MOMOLLbIO cneunguieckoro metToga. MoXXHO ykasaTb Ha cregytouwme npmsHaku
rpa>kAaHCKoro npaBa: 3TO 3JIEMEHT CUCTEMbI NMpaBa (0Tpac/sb NpaBa); AaHHOW OTPaC/N NMPUCYLL, COBCTBEHHbIN
npegMeT - UMYLLECTBEHHbIE U HEUMYLLLECTBEHHbIE OTHOLUEHNS MEeXAY YH4aCTHUKaMN rpa>kaaHckoro obopoTa;
rMpaBoBOE BO3AENCTBME OCYLLECTBAAETCH CBONCTBEHHbLIM TO/ILKO AaHHOW OoTpacan Habopom NnpnemMoB, METOL0B U
cpencTB (MHaye - rpakAaHCKoe NpaBo MMeeT COBCTBEHHbLI NMPaBOBON PeXWM) NCTOYHUKAMU FParKAaHCKOro rnpaea
BbICTYMaT rpakAaHCKoe 3aKoHO4aTeNbCTBO, NOA3aKOHHbIe MPaBoBble aKTbl, 06bl4an, HOPMbl MeXAYHapPOAHOro
npasa .

OTMeTUM, 4TO TPaAULVOHHbLIN B3rnsag Ha npegMeT rpakAaHCKoro npasa, 3akpenjeHHbl B FpaXkaaHCKOM Kogekce
P®, B cBOe BpeMs ObI1 NpegMeToM oCTpon guckyccmm (Npn nogrotoeke OCHOB rpa>kAaHCKOro 3aKoHoAaTesNbCTBa
CCCP 1961 r.) . K npumepy, E.A. MaHbKO npeasaran pa3rpaHNyYnUTb Fpa>KAaHCKoOe N XO39NCTBEHHOe Npaso Mo
Cy6beKTHOMY KpUTEPUIO (COOTBETCTBEHHO FpakgaHe 1 Xo3sancTeyowmne cybwekTsl) , . . KameHcknn -
VCKJTIO4YUTb U3 NpeaMeTa oTpac/ii HEMMYLLLECTBEHHbIE OTHOLLEHUS, KOTOPbIe HE UMEKOT CBA3M C UMYLLLECTBEHHbIMU .
B TepMUH «3aKoHOOaTeIbCTBO» MOXKET BKJIaAblBaTbCA KaK LUMPOKOE, TaK N Y3K0Oe 3Ha4YeHne: 3aKoHo4aTeIbCTBO B
Y3KOM CMbICJ1€ - TOJIbKO COBOKYMHOCTb 3aKOHOB; 3aKOHOA4ATEeNbCTBO B LUMPOKOM CMbIC/I€ - COBOKYMNHOCTb 3aKOHOB U1
MOA3aKOHHbIX HOPMATUBHbBIX aKTOB, MPUHATBIX B LLeNaX NX KOHKpeTusauuun. Kak cnegyetmnsn. 2 ct. 3TK PO,
rpakAaHCcKoe 3aKoHO4aTeIbCTBO NMOHUMaeTCs B Y3KOM CMbIC/Ie: KaK COBOKYMHOCTb hefepasibHblX 3aKOHOB,
nPMopmnTETOM Cpean KoTopbix obnagaeT MK PP. VIHbie HOpMATUBHbBIE aKTbl, B YaCTHOCTK yKa3bl [pe3ngeHTa PO n
noctaHosneHus MNpaBnuTenbscTBa PP, ABAAIOTCA NCTOYHMKAMUN FPaXKAaHCKOro npaBa, HO He rpa)K4aHCKOoro



3aKoHOOaTe/IbCTBa.

1.2. OcobeHHOCTU rpa>KAaHCKOro 3aKoHOAaTeNbCTBA

B.M. F'OHrano NCTOYHUKN OTPAC/IN FPpaXKAAaHCKOro rnpaBa XapakTepusyeT Kak (popMbl rpa>kgaHCKOro npasa, Kak
cnocob foBeneHns HOPM OTpac/n Fpa)kAaHCKOro npaBa A0 agpecaTa, a TakXe To, rae 3akpenseHbl HOpMbI
rpa>kaaHckoro npa.a. JI.H. FopbayeBa BbiCKa3as NO3MLMIO, COrlacHO KOTOPOW BbI10 NpenJsioXKeHo nccnenoBaTb
WCTOYHUKWN OTpacC/in Fpa>KAaHCKOro rnpasBa B BUAe ouLManbHbIX (DOPM Bblpa>KeHNS U 3aKpensieHns 06 beKTUBHOIO
rpa>kAaHCKoro npaea, KOTopble CaHKLMOHUPOBaAMCb NMnbo ycTaHaBAMBaIMCb FrOCYy4apCcTBOM, NpMaaBaim um
Ka4yeCTBO HOPMbI FPa>kAaHCKOro npaBa, YTo PeryampyeT UMYLLLECTBEHHbIE N JINYHbIE HEUMYLLIECTBEHHbIE
OTHOLLEHUS, CBA3aHHbIE HENOCPEeACTBEHHO C UMYLLLECTBEHHbLIMU, @ TaK)Xe HeCBA3aHHble C UMYLLECTBEHHbIMU.
HekoTopble NnpaBoBebl NosaratT, 4TO FaBHas PoOJib B CO3A4aHUM NCTOYHMKOB COBPEMEHHOIO FPa>KAaHCKOro
npaBa oTBefeHa rocygapcTBy. OHM OTMEYatoT, 4TO NCTOYHUK FParKAaHCKOro rnpaBa Co3faeTcs He NtobbiM
cybbekToM, a MnWb TeM, KTO CrocobeH co3aaTb MMEHHO HOPMY MpaBa 1 B NOC/AeAYIOLLEM ee OXPaHATb, T.€e.
HenocpenCcTBEHHO rocynapcTBo.

Poccuinckuinm npocpeccop lM.B. Pam3aeB oTMeYas, 4TO UCMNOJIb30BaHNE NMOHATUA «UCTOYHUKWN FPa*K4aHCKOro npasa»
camwkom bykBasbHO, MO3TOMY BMECTO Hero HeobxoAnmMo roBopuTb 06 «NCTOYHUKAM rpakAaHCKoro
3aKoHOOaTesNIbCTBa».

OnuncbiBas TEPMUH «UCTOYHUK FPakK4aHCKOro npaBa», XoTean 6bl yNOMSAHYTb HEKOTOPbIE APYyrne Npu3Haky,
KOTOpble MOMOTYT Jly4Lle MOHATb CyTb 3TOr0 NPaBOBOro ABJEHUS.

Hanpumep, A.A. Pb>KeHKOB onpenenseT TUMUYHbIE, M0 ee MHEHWIO, MPU3HAaKN, KOTOPble XapaKTepusyoT
NCTOYHUKWN FPa>K4aHCKOro npaBa NPMMEHUTESIbHO K KOHKPETHOM HauMoHabHOM NpaBoBoOM cucteme. Ha
CerogHAWHUN oeHb B gencrteytowem NK PO NCTOYHMKAM rpaXkAaHCKOro npaBa MOCBSALWEHO Cpa3y HECKOJIbKO
cTaTen B rnase 1. 3To, rnaBHbIM 06pa3oM cT. 3 TK P®; cT. 5 TK PO; cT. 7 TK PO,

OcobeHHOCTAMM rpaXkgaHCKOro 3aKoHO4aTeNbCTBA ABMAIOTCA: €ro OTHeceHne K komneteHunn degepaunm
(cybbekTbl henepaunm He BNpaBe NPUHUMaTb NPaBOBble aKTbl MO BOMPOCaM, BXOAALWNM B MpeaMeT rpa>KAaHCKOro
3aKOHOJaTeNbCTBA); NPUOPUTET rPakAaHCKOro 3akoHoAaTeNbCTBa Nnepeld akTamu MpesngeHTa PO,
MpaButenbcTBa PO, dhegepanbHbIX OPraHOB UCMOJIHUTENBHOW BNAaCTU; OTCYTCTBUE Y aKTOB 3aKOHOOaTesIbCTBa
obpaTHOM cunbl (KpOMe NMpeayCMOTPEHHbLIX 3@aKOHOM C/lyYaeB); NPUOPUTET PaTUPULNPOBAHHbBIX CAMOUCTMOJHUMbIX
MeXAYHapOAHbIX AOrOBOPOB Mepej akTaMu rpa>xgaHCKOro 3akoHogaTeNbCTBa.

MO>XHO HaMeTuTb criefyoLme cepbl B3aMMoOENCTBUS FPa>KAaHCKOro npaBa 1M rpa>kgaHCcKoro
3aKoHoOaTeNbCTBa:

[ rpa>xAaHCKoe NpaBo - AOKTPMHaJIbHOE NMOHATUE, FrPaXkAaHCKoe 3aKOHO4aTeIbCTBO - NpaKTn4eckoe
(npuknagHoe);
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