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BBepeHune

CerogHsi Ha pasBMTUE SKOHOMUKUN CTPaHbl BANSET OFPOMHOE KOJINYECTBO (DaKTOPOB. /I K HUM OTHOCATCS, Npexae
BCEro, 4OroBopHble 0653aTesbCcTBa. M03TOMY aKTyaslbHbIM SIBJISIETCSA PaCCMOTPEHME BOMNPOCa KaTeropui
HaZlNleXxallero U peasibHOro NCNoJIHeHUA 06513aTeNbCTB. TakXXe BaXKHO MOHATL, YTO NpeacTaBnsaoT cobon
«[0roBopHble 0653aTeNbCTBa», UX BaXKHOCTb 1 B3aMMOOTHOLLEHNE.

HecMoTps Ha TO, 4TO B HayKe Noka HeT o6L1ell TOYKM 3peHNa Ha rPaMOTHOCTb NPUMEHEHNS TEPMUHOIOM K
paccMaTpMBaeMoro TEpMMHA, Mbl NMoJlaraeMm, 4To He COBCEM BEPHO pacCy»XaaTb 06 «MCMOJIHEHUN AOroBopa» nnbo
06 «ncnosIHeHUN caesikn». Beab NCNONHEHME NPONCXOANT UMEHHO 06513aHHOCTEN N TOJIbKO UX, @ He CAENIOK U
norosopoB. CBA3bIBAETCA AaHHbIA (PAaKT C TEM, YTO HE MOXET UCMOJIHATLCSA CaM (PakKT, YTO ABANCA OCHOBAHMEM
151 MPaBOOTHOLIEHUS. HO 0IHO 1 TO »e MOoHATUE MoXKeT 0603HavYaTb pasHble TEPMUHbBI. MHOr03HAYHOCTbL TEPMMHA
He MPUBOAUT K OLIMOKeE, MOCKOJIbKY 3TO YaCTO BCTPEYAIOLAACA NMPakTNKa B lOPUANYECKON cdepe.

Kpome Toro, ppasa «MCnojHUTbL A0roBop» 06JslaflaeT OrpOMHbLIM CMbIC/IOM, MOCKOJbKY FOBOPUT 06 MCNONHEHUN
06513aTeNbCTB BCEMU CTOPOHAMU U ornpenensieT AOCTUXXKEHNE KOHKPETHbIX 3a4ay.

Mo3ToMy, HECMOTPS Ha TO, YTO AOMNYCTUMbIM SAABJISETCH OTCTYMJIEHME OT YXKEe CYLIEeCTBYIOLWEN NPakKTUKKN, HY)KHbIM
O6yaeT NpMMeHsTb NPaBUbHYIO (C OPUANYECKOr0 NOHUMAHUS) TEPMUHOJIOTMIO (MCNoNHEeHMEe 0ba3aTeNbCTBa,
06513aHHOCTU) - 3TO AACT BO3MOXXHOCTb TOYHO M PA3HOCTOPOHHE OMNpPeaesiaTb KOHKPETHYIO UAEK N TOYKY 3PEHUS.

1. MoHATMe ncnonHeHnsa obss3aTenbCTB

Mo cmbicny nonoxxeHun ra. 22 NK PO («NcnonHeHne 06a3aTeNnbCTB») B X B3aMMOCBA3M CO CNeLngUKon NnpaBoBoro
perynmpoBaHnst KOHKPETHbIX BUA,0B

ob6azatenscTB (pa3a. IV K P®) ncnonHeHne obssatenscTBa - 3To coBeplueHne o6493aHHON CTOPOHON AENCTBUS,
KOTOpOe NpeanncaHo e 3aKOHOM MM AOr0BOPOM AENCTBMA (BO3AEp)KaHUM OT LENCTBMUSA) B MONb3Yy APYron
CTOpOHbI 0653aTeNnbCTBa U (UNKN) B NONb3Yy TPETbLEro Auua.

OCHOBHble MoAxX04bl K AaHHON cyaebHon NpakTnKe B YaCcTu ncnosHeHns o6a3aTenbCTB 3aKpenJsieHsl
MocTaHoBneHueM lNneHyma BepxosHoro Cyga P® o1 22.11.2016 N 54 «O HeKOTOpPbIX BOMNpocax NpMMeHeHns
obLwmx nonoxxeHnn NpakgaHCKoro Kkogekca Poccuickon depepaumm 06 0693aTenbCTBaX U NX UCAOAHEHUN»
(manee - NocTtaHoBneHune MNMneHyma N 54) n NoctaHoBneHnn NneHyma BepxosHoro Cyna P® o1 24.03.2016 N 7 «O
NMPUMEHEHUN CyaMM HEKOTOPbLIX MONOXKEHW ['parkAaHCKOro kogekca Poccninckon depepaumnn ob
OTBETCTBEHHOCTU 3a HapylleHne oba3aTenbCcTB» (Oanee - NMocTtaHoBneHue MnenHyma N 7) .

LleHHOCTb 0653aTenbCTBa COCTOMT B Ha4JiexalleM NCNOoJIHEHNW, KOrga coBepluaeTcs ToBapoobmeH. B Takom
c/lyqae, Mbl UMeeM [eno C HOPMaJibHbIM MHCTPYMEHTOM MpekpalleHnsa oba3aTenbCcTBa .

Ecnn cospaetcsa 06583aTenbCTBO MeXAY onpeaesieHHbIMU CybbeKkTaMm OTHOLWEeHMA ToBapoobmeHa, hopMupyeTcs
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ropnanyeckas cBa3b, KOTOpas HagenaeT cybbekToB ToBapoobMeHa npaBaMn CybbEKTOM U IOPUANYECKUMN
obsA3aHHOCTAMN.

3Ha4ynT, nepBas cTagmsa - 3To opMmpoBaHme oba3aTenbCTB. BTopas ctanms - nx ucnonHeHme. 0653aTenbCTBO, B
COOTBETCTBUM C HAMEPEHMSAMM CTOPOH, NpeKpaLLlaeTcs Haanexallmm ncnosHeHneMm. Ho oxxmgaemoe Hagsexallee
ncnosiHeHume (cT. 408 K P®) MOXKET U He COCTOATbLCA. MoryT ObITh:

1) HencnosnHeHne obA3aTeNbLCTBA;

2) HeHaZne)aliee NCrosiIHeHne oba3aTenbLCTBa;

3) NpekpaweHne obsa3aTenbCTBa N0 TEM MW UHBIM OCHOBAHMUSAM.

K npumepy, cornacHo n. 1 cT. 416 N'K P® 0653aTenbCTBO NpekpallaeTcs Kak cneacteme rnbenn npegmeTa
WCMNOJTHEHMWS MO HE3aBUCALWMM OT CTOPOH MPUYMHAM, KakK 1 OO/HKHUK 0CBOBOXKAaeTCst OT OTBETCTBEHHOCTM 3@
HencrnosiHeHne (HeHagnexallee ncnosnHeHme) obsa3aTenbCcTBa B CMay 06CTOATENBCTB HENMPEOAOMMON Cubl (M. 3
CT. 401 TK P®). 3TOT Nnpumep paBHOCUIEH NpeKpalleHnio obs3aTenbcTBa. aHHble yCN0BUSA N haKTOPbl OOJIKHbI
npeaycMaTpmBaTbCA 3aKOHOM MM NPaBoOBON (HOPMOKN. HO B pa3HbIX CTPaHaX OHU OTJINYHbI.

McrnonHeHne - 3TO He caesika, MOCKOJIbKY K HEMY HY>XHO 6b1s10 6bl MpuUMeHsATb HopMbl K PO 0 caoenkax, 6e3 BCcakmx
OroBopok. Ho, B TakoM csiyyae, Mbl Bbl CTOJIKHYINCh C CUTYaLMEN, Koraa UCnosHUBLWNG 0653aTeNbCTBO MOXET
TpeboBaTb BO3BpaTa NUCMOJIHEHUS, Aenasn CCbIIKY, K MPUMEpPyY, Ha TO, 4TO OH Bbla1 HEBMeHSseM. [oaTomMy
ncnosiHeHne obszaTenbLCTBa ABAAeTCSA cnocobom npekpaweHnsa camoro obsasaTenbCcTBa. ITO - HE CAENKa.

2. MpUHUMNBI UCMONIHEHUA 0653aTeNbCTB

NcnonHeHne ob6s3aTeNbCTBaA, Kak Mbl Y)K€ pacCMOTPeNu Bbile, asnseT cobol coBeplleHne AO0/DKHUKOM AeNCTBUN,
COCTaBASALWMNX €ro coaep>xaHue.

Kak cnepcTeue, 4eNCTBUA OO/KHMKA OOJIKHbI COOTBETCTBOBATb U NMOAYNHATLCA NpaBuiaM. NocnegHue - 3To
rnpaswuya UCrosHeHns 06s3aTeNnbCTB - NpUHUMNBLL. HO aHHOe onpeneneHne aBasieTCA He COBCEM KOPPEKTHbLIM.
Ecnm Mbl paccy>xgaemM o npuHUKMNax UCrnoaHeHns obsizaTtenbCTBa, TO CKaxeM 06 YCIOBHOCTU JaHHOMO MOHATKSA,
npegnonaras, 4To 6ynem ropopuTb O NMpaBuiax NCNOSHEHUST 06513aTeNbCTB - 3TO TpeboBaHNA K LENCTBUAM He
TOJIbKO OOJIKHWKA, HO U KpeauTopa.

OCHOBHble NPMHUUMBI (MpaBuia) UCNosHeHWst 06513aTeNbCTB:

1) Hapne)kallee NCnosiHeHne;

2) peasibHOE NCMNOJIHEHUE;

3) HEBO3MOXKHOCTb OAHOCTOPOHHEr0 0TKa3a oT 0643aTesNbCTBa;

4) COTPYOHNYECTBO CTOPOH N [06POCOBECTHOCTb.

Hapnexallee ncnonHeHne oba3aTenbCTB.

0653aTeNbCTBO CYMTAETCSA UCMOJTHEHHBIM HadneXxale, ecnm cobnofatoTcs Takme NPUHUNMBE: HagaexXxalnumm
ABNSAOTCS:

1) cybbekTbl UCnosiHeHns 06a3aTeNnbCTB;

2) npeameT 0653aTeNbCTB;

3) cnocob ncnonHeHns obAa3aTenbCTBa;

4) CpoK nucnosiHeHns 06s13aTeNbCTBa;

5) mecTo.

PeanbHoe ncrnosiHeHne obs3aTenbCTBa.

LaHHbIA NPUHLNN BbITEKAET NX NpepbliayLLero n cBs3aH ¢ 06s3aTeNbCTBOM, rae npegMeT NCMNOJHEHNS -
onpepnenieHHble BELLN.

[lBa 3TUX NPUHLMUMbLI CBA3AHbI M B3aUMOLOMOJIHAIT APYr Apyra. Ecnm oHn HapywatoTca, popMupyeTcs npaso Ha
pa3Hble Crocobbl 3aWnThl.

Bo3mMoXXHOCTb TpeboBaTb ncnonHeHUa obasaTenbCcTBa CBA3aHa TakXe C pa3yMHbIM 6anaHCOM NHTepecoB
NMpaBOBOro M 9KOHOMUYECKOIro XxapakTepa, CBA3aHHbIMU ¢ obenmun cTopoHaMun obs3aTenbCTBa.

Cwnna obnacTtn 0encTBus NPpUHLMMNA PeasibHOro UCMOJIHEHNSA MOXKET BbITb CHUXXEHA, 1 Mo obLiemMy NpaBuy OHa



CBSi3aHa CO C/NyYassMnN HeHaJie)xallero NCMOoSHEHUS, YTO oTpakeHo B HopMe n. 1 ¢T. 396 K. MNocnenHsas rosopuT
0 TOM, YTO yrnJsiaTa HeYyCTONKWN N BO3MELLEeHNE YObITKOB, €CN MMEET MeCTO HeHaaJiexxallee UCNoNHeHne
06a3aTenbLCTB, He ocBoboXKAaET AO/KHMKA OT NCMOJHEHUA cBoero obs3aTenbCcTBa (MHOe MOXKeT BbiTh
npeaycMoTpPEHO 3aKOHO4aTeIbCTBO UM B AOrOBOpeE).

NHoe npeagycMaTpmBaeTCA pa3HbIMU BaXKHbIMU AOFOBOPHbLIMUK 0b6si3aTensCcTBaMu. K npumepy, ecnim AOroBop
rMepeBo3KN rpy3a NCMNOJIHWUICS HEe Hasiexalle, Kak U 4OroBOp XpaHeHUs 3TOro rpysa, caM XpaHUTesb ynaavynBaeT
HY>XHOE BO3MeLleHne (OMHAHCOBO, TakK Kak MCMOSHUTbL CBOe 0653aTeNbCTBO B HATYype OH HE MOXKET.
HeB03MOXXHOCTb OAHOCTOPOHHEr0 0OTKa3a OT UCNosiHeHMs obs3aTenbCTBa.

HaHHbIA NpuHUMN cogepXuTcsa B cT. 310 K PO,

Mpwn coxpaHeHnn obLlero Nnpasuia 0 HEBO3MOXXHOCTU OAHOCTOPOHHEro 0TKa3a OT UCMOJIHEHNSA 06A3aTenbLCTBa U
OJHOCTOPOHHEro N3MeHeHNs ero yCJ0BMI 3aKOH AOoMNyCcKaeT 0OA4HOCTOPOHHee U3MeHeHne yCcnoBuin 06a3aTenbLCTBa,
CBSA3aHHOr O C peasn3aumen BCEMU €ro CTOPOHaMM NpeanpuHUMaTeNbCKON [eaTeNbHOCTU, NN OGHOCTOPOHHUI
OTKa3 OT UCMOJIHEHNSA 3TOro ob6sa3aTeNnbLCTBA AONYCKAETCA B CyYanx, NpeaycMoTpeHHbix FK PO, opyrumm
3aKOHaMW, NHbIMU MPaBOBbLIMUN aKTaMN NN 4OrOBOPOM.

Ecnn ncnonHeHne oba3aTenbCcTBa CBA3aHO C OCYLLECTBJIEHUEM NPEANPUHNMATENLCKON AEATENbHOCTN HE BCEMU
ero CTopoHaMu, NpaBo Ha OAHOCTOPOHHEE N3MEHEHME ero YC/I0BMA UM 0TKas OT UcnoaHeHusa obasaTenbcTBa
MoXxeT BbITb NpefoCTaB/IEHO 4OMOBOPOM JINWb CTOPOHE, He OCYLLLEeCTBAAILEN NpesnpuHUMaTEIbCKON
0eAaTeNIbHOCTHN, 3a UCKJII0YEeHNEM Cly4aeB, KOrga 3akKOHOM WUN NHbIM MPaBOBbIM aKTOM NpefycMoTpeHa
BO3MO>XHOCTb NpefAoCcTaB/ieHs AOrOBOPOM Takoro npasa APYron CTOPOHE.

Takum obpa3om, Cy>KeHO LeNCTBMe 3anpeTa Ha corjlacoBaHme B JOroBope npasa Ha O4HOCTOPOHHMWIA OTKas uan
n3MeHeHune gorosopa. Ternepb Takoe yC/I0BME Heslb3s BKJOYaTb B HENpeanpuHMMaTesSIbCKUA A0roBOp, €C/IN OHO
[aeT NpaBOo Ha 0TKas3 UM U3MeHeHNe KOMMEpPCaHTY .

CoTpyAHNYecTBO CTOPOH obsA3aTenbCcTBa. B CBA3M € TeM 4TO 0053aTe/1bCTBO B LUMPOKOM CMbIC/e (T.e. Kak
[OroBOpHOE, TaK N BHEL0roBOPHOE) CyLeCcTBYeT AJ19 YA0B/eTBOPEHUS UMYLLECTBEHHOIro MHTepeca Kpegnurtopa, ¢
€ro CTOPOHbI JoJ1XKHa BbITb MHULMATNBaA Ha UCMONHEHMe 3Toro obs3aTensCcTBa. B noroBopHoM obsizaTenLcTBe
Takasa MHULKMATUBa BbipaXkaeTcs nmbo B odhepTe, NMbO B akuenTe. Ana NCNOJIHEHNSA HEAOrOBOPHOI 0
obs3aTenbCTBa TakXe Heob6X0AMMO NHNLNATUBHOE OENCTBME CO CTOPOHLI KpeanTopa, BbipaXkatoweecs B
obpalleHnn 3a ncnosHeHnem (obpauieHue 3a Harpagomn, TpeboBaHve BO3MeLEHNSA Bpeda U T.M.). Takum obpa3om,
ANa Bcex BMAoB 0693aTeNbCTB, KakK AOrOBOPHbIX, TaK N HEAOrOBOPHbLIX, B TON UM MHOW CTeneHn Heobxoammo
B3aMMOOEeNCTBME CTOPOH.

MpUHLWN COTPYAHMYECTBa paHee He Obis1 NPAMO 3aKpenJieH B 3aKOHe B KayecTBe obuiero ons Bcex o6s3aTenbCTB.
Be3ycnoBHO, ans Toro 4To6bl 0693aTENLCTBO 6bISIO UCNOHEHO, HeO6X0AMMO HEKOe B3aMO4eNCcTBMe CTOPOH, XOTSH
aKTMBHblE [eNCTBMA Mo obuwemy npaBuay coBepllaeT Nnb AO/DKHUK. MPSMO NPUHLMA COTPYAHMYECTBa CTOPOH
npenycMoTpeH Nnb A5 3aKa3ymMKa B 40roBopax nogpsaa n BO3Me34HOro okasaHus ycnyr (ct. 718 n 750 TK PO).
OpHako B cuny nN. 1 cT. 404 TK PO, ecnu KpeanUTOp HE NPUHAA pa3yMHbIX Mep K YMeHbLUEHUIO pa3Mepa
NPUYNHSAEMOrO eMy OO/HKHUKOM yObITKa, CyA BNpaBe YMEHbLUMTb pa3Mep OTBETCTBEHHOCTU LOJKHUKA, @ COrlacHo
HopMe . 1 cT. 406 T'K P® pgosixkeH coBeplwnTb AeNCTBUSA, MPefyCMOTPEHHbIE 3aKOHOM, UHbIMUY MPaBOBbIMU aKTaMu
nan forosopoMm anbo BeiTeKatowme 13 obbl4aeB nanm U3 cylecTsa oba3aTenbCTBa, 4O COBEPLUEHNA KOTOPbIX
LOJDKHUK HE MO UCMOJTHUTB CBOero obs3aTenbCTBa (Tak Ha3biBaeMble KpeanTopckme ob6s3aHHOCTH). B 3Tux
HOpPMaX NPOABAAIOTCA XapaKTepHble A1 FPaXKAaHCKOro npasa CBA3b 1M B3aMM03aBMCUMOCTb npaB 1 o6s3aHHOCTeN
y4aCTHMKOB 0653aTeNbCTBEHHbIX MPAaBOOTHOLLEHWA B X04€ NX NCMOSTHEHUS.

MpuHunn n,o6pocoBeCTHOCTU. B cnay ynoMaHyTonM Bbilwe HOPMbI M. 3 cT. 307 TK P® cTOpoHbl 0653aHbl AeNCTBOBaTb
[06pOCOBECTHO, Y4YUTbIBasA NpaBa M 3aKOHHbIe MHTEpeChl Apyr ApYyra, B3auMHO OKa3biBas Heobxognmoe
copencTeme ansa AOCTUXEHUA Lenn 06a3aTenbCTBa, @ TakXe NPefocTaBnaa Apyr Apyry Heobxoanmyto
nHhopMaumo. PaccMOTpeB AaHHbIA C/lyYal, MOXKHO cAenaTb BbiBOA, YTO nog A06pOCOBECTHOCTbHIO MOXHO
TpakKTOBaTb, C 3aKOHOAATE/IbHON TOYKN 3PEHUS, TEPMUH YBa)KNTENbHOIMo He3HaHMA 06CcToATeNnbCTBa, KOTOpOoe
onpepenseT HeraTUBHbIE NOCNEACTBUA. B 06BEKTUBHOM >Ke CMbIC/e - 3TO TpeboBaHUe AEeCTBOBAaTb KOHKPETHLIM
0bpa3oM B COCTOSHUM MPaBOBON HeoNpeaeNeHHOCTH.

CNOXHbIM SBNAETCHA U NpoLEecC onpeaesieHns rpaHuy, n pamok obpoCcoBeCTHOro NoBeAeHNs, Tak Kak BenK
CyObEeKTUBHLIA MOMEHT Nuua, KTo byaeTt onpenensaTbe AaHHbIe rpaHuLbl. Jo6poCOBECTHO UM HET nocTynaeT
CcybbeKkT - 3TO BOMPOC NPaBOBOW CMpaBeaIMBOCTU. TeM He MeHee, TeMa TPaKTOBKW CMpaBeasIMBOCTM - 3TO yxXe
rnpeporaTtuea MeHTaauTeTa, BOCMUTaHUS, LEeHHOCTEN, NPaBOTBOPYECTBA M NPaBONPUMEHEHMS.
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