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BBepneHune

[apeHune Kak MHCTUTYT rpa>KgaHCKoro npaBa MMeeT OOryo NCTopuio. B opeBHue BpeMeHa Noaapku numenm
CcakpaJibHoe 3Ha4veHue. [Mogapkn NPUHOCUINCE B 3HaK 6narofapHoOCTKW, Ha C/yYan XeHUTbbbl 1 T.4. Bce aTn
LencTBMs onocpenoBany nepenady npasa CO6CTBEHHOCTM Ha MMYLECTBO MO AOrOBOPY.

CerofHsa [oroBop AapeHns nmeeT 0cobyto akTyaslbHOCTb U ABASETCA OAHUM U3 BaXKHENLWIMNX NHCTUTYTOB
rpa>kAaHCKoro npaea.

AKTYaJIbHOCTb AaHHOW TeMbl paboTbl 06yCcnoBNeHa HEAOCTATOYHO MOJIHLIM NMPABOBbLIM PErY/IMPOBAHUEM MHCTUTYTA
OapeHuns, cylecTByoWwmMMm npobsemaMmun B OTANYMN JOFOBOPa AapPEHUA OT aHaIOMMYHbIX MHCTUTYTOB
rpakgaHckoro npasa. CywecTBytowme npobesnbl B rpakAaHCKOM 3aKOHOAATEes/IbCTBE BbI3bIBAOT CMOPbI Mexay
cybbekTaMn ooroBopa gapeHus.

Llenblo faHHOro ncciefoBaHna ABNAETCA BCECTOPOHHUIN aHa M3 AOroBopa AapeHUs, NpaBoBbiX (OpM
6,11aroTBOPUTENLHON AEATENBHOCTU N CMOHCOPCTBA.

Ons [OCTUXKEHMSA 3TON Lesn HeobxoAMMO pewnTs crepylowme 3agadn:

[ onpenennTb KOHLEMNLUMIO N 3HAYeHNe AOoroBopa AapeHus;

[ onpenennTb HeO6X0ONMbIE 3JIEMEHTbI COrJIallEHNS O MOXKEePTBOBaHUN;

JonucaTb NpaBa 1 0693aHHOCTM AOHOPa N 0JAPSEMOro;

[ pacCMOTpeTb HOPMATUBHOE peryanpoBaHmne 61aroTBOpPUTENbHON AeATENIbLHOCTU U CMTIOHCOPCTBA;

0 n3y4nTb CNOHCOPCKME NPaBOBbIE OTHOLIEHWS.

Ob6beKToOM nccnenoBaHusa ABAAIOTCA obLLeCTBEHHbIE OTHOLWEHUSA, peryanpytowme 4OroBop AapeHns, npaBoBble
hopMbl 6/1aroTBOPUTENILHON AEATENIbHOCTUN 1 CNOHCOPCTBA.

MpeomeToM nccnenoBaHUa cTanam HOPMbl NpaBa, peryanpyoLime 4OroBop JapeHus, npaBoBbie (hopMbl
61aroTBoOpUTENIbLHON AEATENBHOCTU N CMOHCOPCTBA.

Mpun HanucaHnm paboTbl NCNONL30BaAINCb MCTOPUKO-NPABOBbLIE, CPaBHUTENLHO-NPaBOBbLIE, POPMaJIbHO-MPaBOBbLIE U
apyrune Metonbl nccnenoBaHus.

HopmaTnBHOM OCHOBOW MUCCNenoBaHUA MocnyXun paxkaaHcKuin Kkogekc Poccuinckon denepaumm (YacTtm nepsas v
BTOpas) N apyrue enepasbHble 3aKOHbI.

SMNMPMYECKON OCHOBON MCCAeA0BaHNA NOCAYXUAN MaTepuasbl CyaebHon NpakTuKK.

CTpyKTypa paboTbl COOTBETCTBYET MNOCTABJIEHHON LEeNn 1 3agavyam 1 BKIOYaeT BBeAeHNE, ABE r/aBhbl,
3aKJIl04EHME U CMUCOK UCMOb30BaHHbIX NCTOYHUKOB.

naBa 1. Npa)K4aHCKO-NpaBOBasa XxapakTepucTuKa Aorosopa fapeHus

1.1. NMoHATWe n 3Ha4YeHne Jorosopa fapeHus

B rpa)kxpaHCKoM npaBe MHCTUTYT fapeHus NosaBuIICA OCTaTOYHO AaBHO. Y)Ke B pUMCKOM MNpaBe 00roBop AapeHus

6bl1 N3BECTEH KaK 0O4UNH N3 OCHOBaHU BO3HUKHOBEHUSA npaBa Cob6CTBEHHOCTU. DTa KOHLENUMWS NMOHMUMaNacb Kak
HecpopMaanoe corslawleHune, no KOTopoMy ogHa CTOpPOHa, 4TOObI npoABUTbL WeAPOCTb MO OTHOLWEHUIO K )J,pyr0|7|
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CTOpOHe, Nepepfaa YTo-TO LeHHoe, 4TOo Obl10 YacTblo ee COBCTBEHHOCTW. Takoe NOXXepTBOBAHNE MOXET
NPUHMMaTbL pa3Hble hopMbl. Hanpumep, fapuTenb Nepefan nNpaBo COBCTBEHHOCTU Ha BELLb UM NPeaoCTaBU
CepBUTYT U MHOroe Apyroe. PUMCKoe npaBo Tak>Xe Ha3blBanocCb «obellaHneM nogapka». ObelwaHne nogapka
6b1J10 OPUANYECKMM NHCTUTYTOM, B COOTBETCTBUM C KOTOPbLIM OfHa CTOpoHa obellana Apyron CTOpoHe
npeaocTaBUTb YTO-TO MaTepMasibHOE UK BbIMOJIHUTL OnpeaesieHHble AencTBna 1 T. 4. ObellaHne No)xepTBOBaHMS
6b1J10 YaCTHBIM Caly4aeM noxxepTeoBaHusa [10].

[loroBop fapeHuns - 3To Aes10 rpakAaHCKoro npaea, peryampyemMoe 'paxgaHCKUM KogeKcoM Poccuinckon
depepauunm [2] (Lanee NpaxgaHcKnn kogekc Poccnnckon ®depepaunn).

Ha NpoTSXXeHnn MHOMMX BEKOB MeX Ay YyY4eHbIMU BEINCb CMOPbl O MPaBOBOW NpMpoae Aorosopa gapeHus. KOpucTsl
obcy>KaatT, Kak BO3HUK JOFOBOP AapeHUs N KakoBa OCHOBHAs Lesfb AoroBopa AapeHus. Mo 3Toh Teme 6bi10
npoBefeHO A0CTAaTO4YHO UccnenoBaHUin. B NnpaBoBO AOKTPMHE CYWECTBYEeT MHEHNE, YTO AOr0BOP AAPEHUA - 3TO
He corfnalweHune, a OQHOCTOPOHHUI aKT, NOCPeACTBOM KOTOPOro npmobpeTatoTcs NnpaBa coBCTBEHHOCTN.
OcHoBHoOW BONpoc, 06Cy>XAaeMbIil B HAy4YHOW NnTepaType, 3ak/l04aeTCa B C/eQyOWEM: SBASETCA M cornaweHune
0 JapeHnn OAHOCTOPOHHEN CAENKON AN ABYCTOPOHHUM corfaweHnem? OgHN IOPUCTbl CHATAKOT KOHTPaKT
CAENKON, Apyrune - NoJIHOLEHHbIM ABYCTOPOHHMM CcorfaweHneM. HekoTopblie TakXXe CHATAKT, 4TO A0roBOp
OApeHNs MopoXKOaeT TOJIbKO BelHble npaBa. YTobbl 060CHOBaTb CBOK TOYKY 3pEHUS, YHEHbIE TOBOPSAT, YTO €Cn
JapuTenb genaeTt JapuTesnto No4apokK, B KOHLE KOHLO0B, y AapuTens HeT HMKakux oba3aTensCcTs nepen
haputenem. 3Ta TpaH3aKUWUs SBASETCS peasibHOW, TO eCTb AapuTesNb NepenaeT BeLlb, U MOCKOJIbKY TpaH3aKuusa
CYNTaEeTCH 3aBepLUEeHHON, PaKT NCNOJIHEHUS TPaH3aKUUM CBs3aH C hbakToM nNepefayn sewn. 1 nmeHHo nosatomy
BbICKa3blBaeTCA MHEHME, YTO JAapeHmne ABASeTCA OAHOCTOPOHHUM aKTOM.

CornacHo gpyron ToYKe 3peHuns, He TOJIbKO Beln MoryT 6biTb NepefaHbl B paMKax AOroBopa AapeHUs, HO 1 Npasa
cobCcTBEHHOCTKN Takxe MOryT bbITb NpeamMeToM nogapka. MNpu nepefaye NnpaB COBCTBEHHOCTU APYrOMY JINLLY OHU
CTaHOBATCSH cOBCTBEHHOCTbLIO NMpaBoHapywmnTens. YTobbl 060CHOBaTb TOYKY 3PEHUS, COM/TaCHO KOTOPOW A0roBop
DapeHns ABNsSeTCA ABYCTOPOHHUM COrNalleHneM, YyTBEPXKAAETCS, YTO nepen NpuHATUEM Kakon-nmbo sewm
hapuTesnb LOJKEH BbIPa3nTb CBOE COrjlacne Ha NPUHATUE, TO €CTb FOTOBHOCTb AapuUTens oTAaTb Bellb U
rOTOBHOCTb OApPUTENS NPUHATL Bellb. MPUHATL nX Heobxoanmo.

B pnMckoM npaBe CyLLeCcTBOBaJI0 YeTKoe pa3sfaesieHne mexay MHCTUTYTOM OapeHuns Kak Og4HOCTOPOHHEN caenKon
N KOHTPaAKTOM, TO eCTb KOHTpPaKTaMun 1 gorosopamu. YTobbl NnoaTBEPANTL 3TO, Bbl MOXKETE B3ATb paboTy
MopecTrHa. MoOoecTUH 3asiBUJ, 4TO NOXXEPTBOBAHMA HE OTHOCATCA K TUMy A06POCOBECTHLIX KOHTPAKTOB U 4TO,
cnepoBsaTesibHO, ecn Japutenb noobelwan nepesBecTn AeHbIV JapuTensa 1 He BbiNosHAET cBou o0b6A3aTenbCTBa B
TeyeHne ANNTENbHOro Nepmoaa BPEMEHWN, OH He O0JIXKEH NJIaTUTb NPOLEHTLI Mo coobparkeHnsM crnpaBeaIMBOCTU.
[3].

Brnepsble 4OroBOp AapeHUs NOAYyYUT YeTKoe n noapobHoe prnanyeckoe nono)xeHue B NpaxfaHCKOM Kogekce
PC®CP 1964 ropna [4]. B cywecTBytowem NpakaaHckoM kogekce PCOPCP 1922 ropga Mano 4To 6bi10 CKa3aHo o
CorsialleHnn o0 gapeHumn, NoCKobKY B TO BpeMs Obla meprnon BOEHHOr0 KOMMYHMU3Ma, U B 3TOM YYpexXxAeHUN He
6110 ocobon HeobxogmmocTu [5].

B NpaxpaHckom kKogekce PCOCP 1922 ropa 6blna TOIbKO 04HA CTaTbsA, KOTOpas CoAeprkasia MNojo)KeHNE O TOM,
4TO gorosop ctommMocTbio 6osee 10 000 3050TbIX pybnen fosmkeH 6bITb HOTapmMasbHO 3aBepeH Mog Yrpo30Mn
MPWU3HaAHWS ero HeJenCTBUTESNbHbIM.

Konekc 1964 roga y>ke cogep»xan ase ctaTtby (256 n 257), Kacatowwmecs cornaweHnsa o gapeHnun. Ctatoea 256
onpepenseT NoHATUE OOroBopa U AaTy 3aKJl4YeHns Takoro gorosopa. Ctatba 257 onpepenseT popMy
corsalleHnsa o papeHnn. YCTaHOBJIEHO, YTO B CJ/lyYae nepefaydn AEHEXHbIX NN MaTepuasibHbIX LLleHHOCTeN Ha
cymmy 6onee 500 pybneir no gorosopy TpeboBanocb HoTapuanabHoe 3aBepeHune. Ecam rpa)kgaHuH Bbipasuna
)XeslaHne nepepfaTh CBOE MMYLLECTBO B Aap OpraHusaumnm, 0oroBop MoXeT ObiTb 3aKJII0YEH B MPOCTON MUCbMEHHON
dopme.

N xoTa B NpaxpaHckoM Kogekce PCOCP 1964 rona npsAMO yKasaHo, YTO JapeHue aBaseTca OrosopomMm, B
IOPUANYECKON NUTEpaType TOro BpeEMEHU BCE elle BbiCKa3blBaJlOCb MHEHME, 4TO 3TO HE AOroBOp, a OA4HOCTOPOHHSASA
coenka.

b. B. YepenaxuH npeasoxuna paccMaTpuBaTb AapeHNe KakK OAHOCTOPOHHIOW caenky. ABTOp CKasasl, 4To 4Js Toro,
4TOObl 4TO-TO OTAATb, HY>KHa TOJIbKO BOS fatowero. Bons gapmrensa BO3HMKaeT HE3aBUCUMMO OT OapuUTens, U B
MOMEHT BPYYEHMNA BELLN JapuTesib MOXXET fa)Ke He 3aX0TeTb 3TOro NofapKa, Tak 4TO BpyYeHne BeLmn
haKTUYEeCKN NPOUCXOANT HE3ABMCMMO OT BOIM AapuTens 1 3akaH4YnMBaeTcs 6e3 ero yvyactus. Takum obpa3om,
TaKoW JOroBop, M0 MHEHWIO aBTOpPa, ABAAETCHA Bblpa>KE€HNEM OOHOCTOPOHHE KOHTPOIMpYtowen Boan [6].

N npyrve nopeBoslOLMOHHbIE YYeHble, Takue Kak K. . NobepoHocues, c4nTanm LOroBOp AapeHUs O4HOCTOPOHHUM
akToM. Mo MHeHuto MobenoHocueBa, He0BX0AMMO pacCMaTpPMBaTbL NOXXEPTBOBAHMSA KakK 0OMH N3 crocoboB



npnobpeTeHns NpaB cCOBCTBEHHOCTW. DTO TOJIKOBaHMe ObINI0 CBA3AHO C TEM (haKTOM, YTO NPM NOXKEPTBOBAHUN
Belllb NepenaeTcs AapuTento, U TOT, KTO MPUHMMAET NOAAPOK, HE MMeeT HUKaKux 06a3aTenbCTB nepeq,
baputenem. To eCTb TpaH3aKLNA 3aBepLUaeTCA B MOMEHT Nnepeayn Bewm, 1 aBTOMaTUYeCKN NnoaydaTesb
noJsiy4yaeT npaBo cCO6CTBEHHOCTW Ha 3Ty BeLLb.

N XOTS 3aKOH He yCTaHaBAMBaeT npasua u TpeboBaHU 0 TOM, Kak AOHOP AOJ/IKEH Bblpa3nTb CBOE COrjlache Ha
MPUHATUE NOXKEPTBOBAHNSA U OOJSHKEH JIN OH B MPUHLUMME Bblpa)kaTb 3TO corsiacue, 3ToT pakTop He Mor BbITb
NMPONrHOPMPOBAH 3aKoHOL4aTeNeM NMpu opMaamn3aumn OroBopHOM CTPYKTYPbl MOXKEPTBOBaHUS.

0. C. Nohhe TakKe cHnTasl, 4TO ANA 3aK/I0YEHMNS AOrOBOpa AapeHUs fapuTeNb O0J/IKEH Bblpa3nuTb CBOE COrsiacme
Ha NpUHATME nodapka, NOTOMY 4TO, €CW JApPUTCS Bellb, Tpebylowaa yxoaa nnm 3aTpaT Ha ee cogep)xaHue, 3To
MoXXeT bbITb 06bpeMeHNnTeNbHO AN AapUTeENs, eC/IN Yy HEro HET TakMX CPefCTB Ha ee Colep)xaHune.
CnepoBaTenlbHO, COrslacue gapuTensa Ha NpUHATUE nofapka A0JKHO 6biTh 06A3aTenbHbIM [7].

Takoe ke MHeHue BbicKa3an B. . Mo30aK1H, KOTOPLIA YTBEPXKOAET, YTO BCe TpebyeT onpeneneHHbIX 3aTpaT Ha ero
copep>xaHue B byayuieMm. Kpome Toro, Bcerfia Heobxoammo y4nTbiBaTb TOT DaKT, 4TO NOXXEPTBOBaHME, KOTOPOE
XO0YeT caenaTb AOHOP, MOXeT 6bliTb 0bpeMeHeHO onpeaeneHHbIMU OrpaHNYeHNIMUI, 3TO TakXe cnenyeT
yy4nTbiBaTb. Cpeamn 3TUx orpaHNYeHnin MOXXHO BblAeNNTb TpeboBaHMS K OXpaHe Bellu, ee CoAep)KaHus, Korga ata
HeABMXXUMOCTb TpebyeT ynaaTbl HAJIOrOB C 3TON HEABMXXMMOCTU. TakXXe cinefyeT MMeTb B BUAY, YTO HUKTO He
MOXXEeT ObITb NPeaoXKeH NPOTUB ero BoAKW, 4Tobbl LOrOBOP AapeHUs MOXKHO ObIJI0 CHATATb 3aKJIIOYEHHbIM 1
COBepLUEeHHbIM, HE06X0AMMO KaK Hann4yme roToOBHOCTU OapuTens caenaTb NoAapokK, Tak 1 corsiacue gapuTtens
MPUHATbL Nogapok [8].

HekoTopble y4yeHble [0 NPUHATUA AelcTByoWwero MpakgaHCKoro kogekca Poccuiickon ®epepaumm
paccMaTpuBann COeNIKWU HacNenoBaHUS C TEOPETUYECKON N KOHCTPYKTUBHOM TOYEK 3peHUsi. OgHaKO 3TO MHEHMNe
COBEpPLUEHHO HEBEPHO, BO3MOXKHO, MHCTUTYT AAPEeHMWst HANOMUHAET MHCTUTYT Hac/liefoBaHUSA, HO MeXAY HUMUN eCcTb
CcyllecTBeHHas pa3Huua. MoXxepTBoOBaHUE OCYLLECTBASETCSA Ha NMPOTSXKEHNN BCEN XU3HW AOHOPA, KPOME TOro, Mbl
BbIACHUJIN, 4TO NOXXEPTBOBAHME ABMASETCA ABYCTOPOHHUM COrlalleHMeM, TO eCTb HeobxoaMMOo NpeanpuHSaTb
onpepneneHHble [eicTBNSA C 06enx CTOPOH 3TOro AoroBopa. A ecm pacCMaTpuBaTh 3aBeLLaHne, TO OHO
COCTaBJISIETCA NCKIOYMTENIbHO NOCAE CMEPTU AapuTens n ABNAEeTCS OAHOCTOPOHHEN CAENKON.
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