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BBEAEHWE

B coBpeMeHHOM Mupe cywecTByeT 0ko10 200 KOHCTUTYLUIA, KOTOpPbIE MO-ABUUCL Ha ornpeaesiéHHbIX 3Tanax
pa3BUTMA N CTAHOBJIEHUA rocyfapcTBa 1 ob6-wecTBa. [NpMopuUTETOM COBPEMEHHbIX KOHCTUTYLMIA SABASAIOTCA HE
TONBbKO U, MOXET BbITh, HE CTOJIBKO NMpaBa YesioBeKa, a JOCTOMHOE YesioBeKa CyLLeCTBOBaHMe, ornpe-ae/eHHbIn
YPOBEHb XWN3HW, KOTOPbI obecnevynBaeTCa Kax4OMy ero 4jeHy obuie-cTBOM 1M rocyapCTBOM.

KoHCTUTYuUmna Kak OCHOBHOW 3aKOH rocyaapcTBa 1 obuiecTBa 3aHMMaeT BaXHOe MeCTO B XXM3HM 060N CTpaHbI.
Mo o6pa3sHOMY Bbipa)kKeHMo, KOHCTUTY-LNSA - 3TO NMPaBOBOWM NacnopT rocyaapcTBa, B KOTOPOM (PUKCMpyeTCs
CncTeMa KOH-CTUTYLMOHHbIX LLEHHOCTEN, HOPM U MPUHLMNOB, PEryanpyoLmx ocHoBononara-owmne obecTBeHHbIe
OTHOLLEeHNS.

MpuHaTaa 12 gekabpsa 1993 r. KoHcTUTyumnsa PO opunanyeckn onmueteopsa-eT obpas HoBoM Poccum Kak
csoboaHoOro, AemMokpaTuyeckoro, egepaTnuBHoOro rocygapcrtea. OHa 3HameHoBasna cobon nepexon K HOBOMY
KOHCTUTYLIMOHHOMY CTPOIO, Ha BEPLLUMHE KOTOPOro 4esioBeK, ero npasa 1 ceobobl. BepxoBeHCTBO npaBga,
HeoTYy>xAaeMble npasa 1 cBoboabl YenoBeKa ONpeaensAtoT OCHOBY CYLL-HOCTHOro B6bITNSA rocyaapcTBa.
AKTYanbHOCTb pacCMaTpMBaeMon TeMbl 3aKJilo4aeTCs B TOM, YTO Cpean HOPMaTUBHO-MPaBOBbIX aKTOB,
3aKpennaLWmx OCHOBHbIE HOPMbl KOHCTUTYLMOH-HOMO NpaBa, OCHOBHbIM ABASETCA KOHCTUTYLMS.

MNMeHHO B KOHCTUTYL MW YCTaHaB/INBAOTCA KOHCTUTYLIMOHHO-NPaBOBbIe HOPMbI 06LLEero xapakTepa, ABAsoWmnecs
OCHOBOMOJIAralWUMN ANa KOHCTUTYLM-OHHO-NPaBOBOr0 peryampoBaHus.

OrpoMHoe 3Ha4eHne KOHCTUTYL MW B XXU3HN BCAKOro obLiecTBa, ee NpuHLKN-NMaabHO ocoboe MecTo BO BCEN
NpaBOBOWN CUCTEMe rocyapcTBa Bbi3blBalOT HEO6-XOANMOCTb BCECTOPOHHEr0 U3YyYeHNS KOHCTUTYLUKN, CBA3AHHbIX C
MOHSATMEM, CYLL-HOCTbIO U MHBIMU aCNeKTaMn KOHCTUTYLUN B paMKax HacTosAwen paboTsl.

AKTYanbHOCTb T€MbI HAaCTOSLLEro uccnenoBaHms obycnosneHa Ba>XHOCTbO HOPMaTMBHO-NPAaBOBOroO akTa.
KoHCTUTYyumna Poccuinckon degepaumm aBnaeTCa BaXKHENLLMM YCSI0BYEM PEeXMMa 3aKOHHOCTU, YCTONYNBOCTH
MpaBoBOW CUCTEMbI U FOCYJAapPCTBEHHOr0 MexaHn3Ma, pakTopoM onpenesiéHHOCTM B OTHOLLIEHUAX MeX-ay
JIMYHOCTbLIO N rOCyAapCTBOM, OCHOBOW 3alunTbl NpaB 1 cBobof YesioBeka.

OTciofa ocHoBOMoaraloLwWmni 3aKoH 4osKeH 6bITb cTabuneH, He foskeH 6bITb NOABEPXKEH MOCTOSHHBIM
U3MEHEHUAM, TaK KakK OHU HanpsMylo OTPa>kaloTCA Ha XXU3HW BCEro HacesieHnsa rocyaapcTaa.

Ob6bekTOM HacTosalwen paboThl ABASETCA KOHCTUTYLMOHHO-NPABOBOE 3a-KpenjaeHne NnoHATUSA N I0pUuaAnYecKmnx
CBOWCTB KOHCTUTYLUN.

MpenomeT paboThbl: HOPMbI KOHCTUTYLMOHHOIO 3aKOHOAATEIbCTBA, Perynm-pyoLero noHATUe N CyLHoOCTb
KOHCTUTYLUN.

Llensto paboThl ABNSETCSA KOMMJIEKCHAA XapaKTepucTunka npeobpasoBaHuns KoHCcTUTyummn Poccuickon depgepaumn.
[OoCTUXXeHNo NocTaB/IEHHON Lienn cCNocobCTBYIOT Cledylowmne 3aga4m:
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- AaTb MOHATWNE N PAaCKPbITh CYLWHOCTb KOHCTUTYL MM Kak OCHOBHOIO 3aKoHa rocy4apcTBa;

- BbISIBUTb coep)XaHne un hyHKUNN KOHCTUTyumu;

- PacKpbITb MHCTUTYT U3MeHeHna KoHCTuTyumum Poccuinckonm denepa-unm;

- paccmoTpeTb nNpobsiembl y nopsaaka nepecMoTpa KoHCTUTyuumn Poc-cninckon ®efepaunm;

- BbIIBUTb MNepcneKkTuBbl Nopsaka nepecmotpa KoHCTUTyuum Poccnin-ckon degepaumn

MeTopnonormn4yeckom ocHoBow paboThbl ABASETCA ANANEKTUKO-MaTepUaINCTUYECKNA MeTo 4 KakK BCceobLnn meTtoq
NMO3HaHWA CoUManbHO-NMPaBOBLIX ABJeHU. B xoae paboTbl Hag TEMOW TakXXe NPUMEHSAINCL CPaBHUTENb-HO-
MpaBoBOW N JIOrMKO-OPUANYECKNI MeTObl.

CtpykTypa paboTbl. HacToswasn paboTa cocToUT 13 BBeAEHUA, ABYX M1aB, pa3fesieHHbIX Ha NATb Naparpadgos,
3aKJII0MEHMS U CMNCKa UCMOJIb30BAaHHOW NIN-TepaTypbl.

FNABA 1. XAPAKTEPUCTUKA KOHCTUTYL NN KAK OCHOBHOIO 3AKOHA TOCYOAPCTBA

1.1. NMoHATKe n pnan4yeckmne csoncTea KoHCTUTYyL MK

O6Len3BeCcTHO, YTO TEPMUH «KOHCTUTYLUSA» BepeT CBOe Havyaslo OT aHTUY-HOro «constitutio», o6o3Havatowero
yCTaHOBJIEHME HEKOEro HOBOIr0o MOPAAKa, a Tak XXe yypexaeHne uam ycTponcTBo rocygapcTea. Micnonb3ys
MOHATUE KKOHCTU-TYLNA», FPeYeCcKMe y4eHble paccy>Xaanaun, C UX TOHKN 3peHns, ob ngeanbHOM yCTPONCTBE
rocyfapcTea, 0 pa3syMHO OpraHM30BaHHOW, paynuTelbHOMN U CnpaBei-/IMBON rocyJapCTBEHHOM BNacCTu.

Ba>kHO NogYepKHYTb, 4TO B [JpeBHEM PuMe 3TOT TepMUH NpuMeHsancsa ana obosHavyeHns ocobor BaXXKHOCTU aKTOB
MMMEePaTOPCKOM U PesINrMO3HON BNAcTU. IMEHHO Torfa AOKYMEHTbI, UMEeHYeMble KOHCTUTYLUAMU, Havyanun
npnobpeTaTb 3HaYeHMe Ype3BblHaMHO BaXKHbIX FOCYAapPCTBEHHbIX JOKYMEHTOB, YTO B AaJibHeN-leM AaBaso
OCHOBaHMe NpuaaBaTb UM CBONCTBA OCHOBHOIO 3aKOHa, akTa, o6na-aatoLlero BbiCLIEN IOPUANYECKON CUION U
BEpPXOBEHCTBOM. Toraa XXe Ha4aTa KO-,D,I/I(I)VIKaLI,VIFI BCeX NMMNepPaToOPCKNX KOHCTUTYLIMOHHbIX aKTOB, 4TO ABU10Cb
MepBbIM LWAroM K MOHMMaHUI0 KOANMPULNPOBAHHON KOHCTUTYLMN, KaK OCHOBHOIO 3aKOHa .

OCo6€eHHOCTbIO TaKOro poa 3aKOHOB, KPOME BEPXOBEHCTBA M BbICLLEN HOPULAN—YHECKON CUlbl, BbISIO eLe 1 To, 4TO
nMmnepaTop 065a3aH 6bl1 X cobntoaaTh, B OT/INYME OT APYTrMX 3aKOHOB. KpoMe TOro, UCTOPUKUN, XapaKTepunsys 1
oueHUN-Bas YCNELWHOCTb TeX UM UHbIX peOpM roCcyAapCTBEHHbIX AeAaTesen peBHOCTN, FOBOPAT MMEHHO O
KOHCTUTYUMU. [To-BUONMOMY, TaKoe NUCMOJIb30BaHME CJIOBa «KOHCTUTYLUSA» CBA3@HO C TEM, YTO pedopMbl
rocyapCTBEHHOr0 ynpaBJ/ieHUsA 4a-CTO NPUBOAAT K CyLLeCTBEHTHOMY U3MEHEHWI0 roCy 4apCTBEHHOIr0 YCTPOMCTBa
1 HOBOMY pacrpefesieHnto BacTu, 4To U noby>K4asno aBTOPOB NCTOPUYECKUX COYU-HEHUIN YCUANBATb 3HAYMMOCTb
TexX UAN UHbIX Npeobpa3oBaHUN.

B anoxy paHHero cpegHeBEKOBbSA BOXXAM FEPMAHCKUX MJIEMEH He TOJIbKO Hacsie0Ba v PUMCKY0 Naeto
KOHCTUTYLMN, HO 1 MPEeBPaTMIN KOHCTUTYLUN B A0-KYMEHT, onpeaensaiownin rpaHnLbl BAACTHbIX MOJHOMOYUA 1
BOJIbHOCTEN KpyM-HbIX heonanos. TaknMm obpa3oM, [OKYMEHThI NO4 FPUGOM «KOHCTUTYLMA» onpe-aensanm
B/IACTHbIE BO3MOXXHOCTU, TO €CTb NMpaBa Cy6beKToB Mnepapxmyecknx npa-BoOOTHOLLIEHNN BaccanmTeTa.
HemasnoBaXkHbIM (pakTOPOM pPa3BUTUA MOHATUA «KOHCTUTYLUA» ABNSeTCA nossiaeHWe B 3anagHon Espone
MHO>XeCcTBa ropofoB. Hanbonbliero nporpecca B EBpone gocturam AHrans, rge npouecc orpaHn4yeHuns BaacTu
MOHapxa Hadancs c Bennkon Xaptum BonbHocTen n ®paHunsa ¢ obpasoBaHnem FeHepabHbIX LWITA-TOB.

Bce 370 1, npexxae BCero, pa3BuTue OTHOLLIEHUI A0FOBOPHOIro BaccanuTeTa, poCT ropoaos u pedopmauums
cnocobCcTBOBaM CO34aHMIO LLesIoro paga y4ypekae-Hun KOHCTUTYLNOHHOIO CBOMCTBA. MNpexxae BCcero, 3To cyabl U
npencTaBUTEsIbHbIE YYpe— KAEHUS (QHTMUNCKUIA Nap/laMeHT, ppaHLy3CKMeE reHepasibHble WTaThl U T.4.), KOTopble
B CMJ1y COCJZIOBHOIO NpeAcTaBMTeNbCTBa He NoAnaganan nof abCotoTHYIO BaCTb KOPOJIen U TEM CaMbiM
yKpenasanm B obuiectse yBepeHHOCTb B 6opbbe 3a orpaHnyeHune abconoTrnsmMa. DTOMY Ke BpEMEHU COOTBETCTBYeET
M MosiBJIeHNE Ta-Koro TepmMmHa Kak «lex fundamentalis», 4To YnTanocb Kak OCHOBHOW 3aKOH U CO-OTBETCTBOBAJIO
Mo 3HAa4YNMOCTK By AYLIMM KOHCTUTYLNAM.

Pa3BUTUIO KOHCTUTYLMOHHOW naeun, 6e3ycnoBHO, cnocobCcTBOBaMO U TO, YTO ABOPSHCKAsA, MOHACTbIPCKas n
ropoackas cpefa cpefHeBeKOBbS BblABUrasna (pun-10Co—d0OB, TEOJI0r0B, ICTOPUKOB, NOJINTUYECKNX TEOPETUKOB U
nybanmumncToB, KO-Topble Ha OCHoBe naeonornn nmbepannsma NocTeneHHo pa3pabaTbiBaloT N Npo-nNaraHonpyoT
naoen CBOGO,D,I:I, pecny6n|/|Kv| N KOHCTUTYUUW. OHun paccMaTpumBaIn aHTUYHbIE Npea—CTaBJiIeHNA O eCTeCTBEHHOM
npase ¢ no3nunn nnbepannsma, 4To, €CTECTBEHHO, Aasi0 CTUMY A1 Pa3BUTUA TeopuUM NpaB YesioBeKa. TeM
CaMbIM ro-ToBMJACh NOYBa AJ1 NOAFOTOBKM By AyLINX PEBONIOLUNA, KOTOPbIE NMPOBOAUANCH MNOA JIO3YHIOM
paBeHCTBa NPaBOBOro cTaTyca NpeAcTaBUTeNnen HapoXaaLwenca byp>Kyasum n opyrmux NnpuBM—aermpoBaHHbIX



cocnoBuii. NMoHATHO, 4TO Byp)Kya3-HbIM PeBOIOLNAM Cef0Ba M KOH-CTUTYLMN, CTEPXKHEBOWN nAeo0rnen
KOTOpbIX CTaHOBUCH Inbepasin3m C ero NoHN—MaHWEM pPaBEeHCTBa W NMpaB YesioBeKa n rpak-AaHunHa. Jinbepansbl
TpeboBanu cfioMa CTaporo CoC/sIOBHOro obuwecTBa, C IMKBU-AaLen NpuBuaernin BoOpsSHCTBa N LLEPKBY,
eVHOBIaCTNUA MOHAPX0B U MPUHATUS COBPEMEHHON KOHCTUTYUMKU. X uenbto 6bi10 3aMeHa COCI0BHOTO
npencTaBMTENb-CTBA Ha HAPOAHOE, B pe3ysibTaTe 4yero 6yp>Kyasns rnosiyyasa He TONbKO NpaBa, HO U
noaNTNUYeCKoe BAMSHUE 1 BNacTb. Bce 3To A0/KHO BbITb 3aKpenieHo B KOHCTU-TYLIMOHHOW HOpMe, NpaBaa
nepBoHaYasibHO HapoAHoe NpPeaCcTaBMTE/IbCTBO Orpa-HNYNBANOCh MHOMOYUCIEHHbIMU U3bupaTebHbIMK LieH3aMu,
rnaBHbIE N3 KOTOPbIX Obl/IN OCHOBaHbI Ha YPOBHE AOXOA0B N pa3dMepe COBCTBEHHOCTN.

MoHATHO, 4TO 06LLUNM MOTUBOM MHAKOMbBICNA U CTUMYIOM 6opbbbl A8 Npeg—CTaBUTeNen ABOPSAHCTBA,
LYXOBEHCTBA N rOPOACKNX XMUTenen bblsio BCeBNa-CTMe Mo—Hapxa. IMeHHO N03TOMY POXXOAOTCSH HOBbIE TEOPUN
BNaCTV N MoAenn eé pacnpene—eHus. B kayecTse npumepa MOXXHO NPUBECTU Teopuio o6LLeCcTBEHHOro A0roBopa,
B paMKax KoTopon npeacTtasieHne 06 OCHOBHOM 3aKoHe (hOpMyJINpy-eTCsA Kak AOroBOp Hapoda C NpaBuTensaMm
OTHOCUTEJIbHO BlaCTW.

Mpn 3ToM, 4OroBOP MOHMMAETCA KakK y4YpeanTenbHbIn AoKyMeHT (T. F066c), B KOTOPOM AeMOKpaTUYeCKM NyTeM
onpenensoTCs B3auMHble npaBa 1 0643aH-HOCTW HapoAa v BnacTu ([. JIokk) .

CnepoBaTeslbHO, HOPMaTUBHbIA aKT NO4 Ha3BaHNEM «KOHCTUTYLMSA» CTAaHO-BUTCH LOKYMEHTOM, Onpeaensowmm
LLeHTpbl BSIACTU 1 pacnpenensiowmm Mexagy HUMM NoJIHOMOYUS.

Pe3ynbTaToOM Takoli YMCTBEHHOW 1N NpaKTuyeckorn 6opbbbl CTano nossneHne nepBbixX MMCaHHbIX KOHCTUTYLMOHHbIX
aKTOB, KOTOpPbIE YaCTO NMesIN Ha3BaHne «Xap—Tua» B CNpaBea/IMBOM NoApakaHU Bennkon xapTum BONbLHOCTEN,
Korga B AHrAMW, Bnepsble B UCTopuK, Bbl1 HavyaT NpoLuecc orpaHNYyeHns BaacTu MoOHapxa.

WTak, nepBas NucaHas KOHCTUTYLUA, KOTopyto npuHann B 1787 rony B Ce-Bep—Hon AMepuke, bbina noarotosieHa
TPaaMuMaMN aHTUYHOCTU 1 €eBPOMNENCKOro Cpe—HEeBEKOBbS, a TakXKe OMnbITOM orpaHunyeHns 6pmuTaHckon
MOHapxuun. ECnm xe roBOpUTb 0 MECTHbIX KOJIOHWAasIbHbIX HOPMaTUBHbLIX OCHOBaHUSAX, TO KOHCTUTYLMN
npegLwecTBoOBasM MHOrFOYMUCEHHbIE AOMOBOPbLI NepecesieHLeB 0 Co34aHnM OBLWNH 1N OTAENbHbIX
NpaBUTESIbCTBEHHbIX yYpexxAeHun. 1o cyTn, 3Tn forosopsb! 6bln ceaCcTBMEM TOr0, YTO aHIMINNCKas KOPOHa He
»Kenana co3faBaTb, @ KOJIOHMAJb-Hble aAMUHNCTPALNN HE MMeNN BO3MOXHOCTU FrapaHTUPOBaTh KOJIOHUCTaM
npaBa N OTHOCUTESIbHO HOPMaJlbHble YCI0BUSA XXN3HN. IMEHHO 3TO TOJIKa0 nepecesieH-LeB K CaMoyrnpaBieHnio 1
caMocToATesIbHOM 3aboTuTe 0 NnogaepxaHuM ceobobl, OBLLEXUTUA U BbKUBAHUSA. DTU aKTbl ABUINCH
npoobpa3zamMy KOHCTUTYLMIA LWITA-TOB (rOCyAapCTB) Cpa3y NocJjie NpoBO3rialleHns He3aBUCMMOCTH oT Benunkobpu-
TaHUN. AMEPUKaHCKNI OMNbIT JAaeT OCHOBaHWE yTBePXXAaTb, YTO BNepBble B KOH-CTUTYLMAX 3aKPenasaancb ngeun: o
HapoAe Kak 0 peajibHOM HOCUTEese BbICLLEN BNa-CTU, pasaesieHnn BnacTen C npe3naeHTCckon hopmon pecnybamnkn,
rpa>kAaHCKOM paBeHCTBe, cBoboae BeponcnosenaHnsa u 7.4.

MOHATHO, YTO CeBepoaMepPNKaHCKME KOHCTUTYLIMOHHbIE NOABVXXKN HalLM no—cnefosaTenen B Espone, npexae
BCero Bo ®paHLUMM, KOTOpas okasajsacb cla-6bIM 3BEHOM B Lienu eBponenckoro geonannsmMa. ®paHuysckume
HOBALMN KOHCTU-TYLIMOHHON TEOPUN N NPaKTUKK 3aC/Iy>KMBAKOT TOro, 4Tobbl CKa3aTb O HUX HE-CKObKO CJIOB.
Mpexxae Bcero, peyb naeT o Benmkon ®paHuy3ckon [leknapaunm npas Yes0BEKa U rpa)kgaHNHa, KoTopas Ha
[ONre rofbl XXeCTKO BO3BbICWMIa Nn-6epannim, B Ka4ecTBe NporpaMmMbl MMPOBOrO KOHCTUTYLIMOHHOIO npoLecca u
XO0-TS MHOCKa3aTesibHO, HO, MO CyTW, BNepBble faNia onpefenieHne KOHCTUTyUmun - «Kaxgoe obuectso, B KOTOPOM
He 3aKpenJieHbl COOTBETCTBYIOLLME CPeACTBa 3a-KpenJsieHns rnpas 1 Npu 3TOM COBEPLLUEHHO
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