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BBepeHune

AKTYanbHOCTb TeMbl paboTbl 06yC/IOB/IEHA TEM, YTO BOMNPOC O TOJIKOBAaHUM HOPM MpaBa ABASETCS OAHUM U3
Ba)KHENLWMX, APEBHUX W B TO )Xe BPEMSI OCTPOANCKYCCUOHHbBIX B LOPUANYECKO HayKe, MPpUYeM He TOJIbKO B
POCCUINCKOWM, HO N 3apybexHO.

TosKOBaHMe npaga - 3T0 HeOOXOAUMbIN 1 BaXKHbIA 3J1IEMEHT NpaBopeasin3aLMOHHOro NpoLecca, NoCKoJIbKy
HEBO3MOXXHO MPUMEHUTb HOPMY MpaBa, He YSICHMB €€ TOYHbIA CMbICJ1, @ B HEKOTOPbIX CJTyYasaX U pasbsACHUTD;
TOJIKOBaHME HEODXOAMMO TakK)Xe NP NPaBoOBON KBaUGMUKALIUW U NMPU BbIHECEHUW PeLLleHns No aeny.
Heob6xo0AMMOCTb B TOJIKOBaHMN HOPM MpaBa NosABASETCSA W B NpoLecce NpaBoTBOpYeCcTBa. Kak N3BECTHO,
pa3paboTka HOBbIX HOPMATUBHbIX NMPaBOBbIX aKTOB MpeAnonaraeT TOJKOBaHWE OEACTBYIOLLNX HOPMATUBHbIX
npeannucaHui C Lienbio BbISCHEHUA UX TOYHOIr0o CMbicsa. Takum obpa3om, TOJIKOBaHME MMeEEeT MecTo Ha BCeXx
CTaOusx MexaHu3Ma NpaBoOBOro PeryJMpoBaHns U 3Ha4YMMO OJ1s1 BCEX CTOPOH IOPUANYECKO AesTeNbHOCTH.
He MeHee Ba)KHO 1 Apyroe. B TONKOBaHMN COEAMNHAIOTCSA BMECTE, CXOAATCS B eAUHOM (DOKYCe U YTOHYEHHbIE
IopUANYECKME 3HAHWS, U NPaBOBas KyJbTypa, U lopuandeckoe NCckyccTBo. C 3TON TOYKN 3peHUs topuanyeckas
repmeHeBTMKa (hermenutica), T.e. Hayka U UCKYCCTBO TOJIKOBaHUS IOPUANYECKUX TEPMUHOB W MOHATUIA, eCTb
CBOEro poJa BepLUNHA IPUANYECKOr0 MAaCcTEPCTBA, KYJIbMUHALVMOHHbBIN NYHKT IOPUONYECKON AesATeNIbHOCTH.
MMeHHO N03TOMY OOHUM U3 CaMbIX HaAeXHbIX NOKa3aTesiell BbICOKOKa4YeCTBEHHOW paboThl topucTa-

npodeccuoHana ABISeTCS TaKo ypoBEHb ero NpodeccMoHanbHOM NOArOTOBKU, KOTOPLIN NMO3BOSET eMy C Xo4y,

MOJIHO N TOYHO TOJIKOBaTb NMPaBOBbl€ aKThbl. MN60 yem BbiLLE topnanydyeckada noaroToBka MHTepnpeTaTtopa, TeM
He3aMeTHee 1 BbICTpee NPONCXOANT NPOLLECC TOJIKOBAHUS.

O6bekTOM faHHOM paboThl ABNSETCA UHCTUTYT TONIKOBaHMS HOPM MNpaBa. [aHHbIA UHCTUTYT BKJIOYaET B cebs
pa3iMyHble acreKTbl - COLUNalIbHbIE, SKOHOMUYECKNE, KYNbTYPHbIE, MPaBOBbIE.

MpepMeTOM UccnenoBaHns faHHOW paboThbl ABAAIOTCS HOPMbI AEACTBYIOLLEr0 3aKOHOAATENbCTBA N MHbIE
HOpMaTuBHbIE MNMPaBOBble aKThbl, perynnpytoLine TosiIkoBaHne HOpPM npaBa un y‘-IGGHaﬂ nnTepaTtypa No TtemMe
nccnenoBaHus.

Llensto naHHOM paboThl CTaBUTCA KOMMJIEKCHOE N3yYeHMe TOJIKOBaHNSA HOPM MpaBa.

3apavamum paboTbl ABNAETCS:

* PacCMOTpPEeTb 3HAYEHUE N XapaKTEPUCTMKa TOJIKOBaHUS NpaBa;

* nccnenoBaTb BUAblI TOJIKOBaHNA HOPM MpaBa;

* MPoOaHa/IN3MPOBaTb MPaKTMYeCKoe 3HaYeHNe TONKOBaHWS HOpMa NpaBa;

* BbIABUTb NPO6/EMHbIE aCcNeKTbl TONIKOBaAHMS HOPM MpaBa.

PaboTa cocTouT 13 BBEAEHUSA, ABYX YacTel, 3akntodeHns n bubnmorpadumyeckoro cnmcka.

1. MoHATMe N BUAbl TONIKOBaHUSA npaBa
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1.1. 3HavyeHVe N XapaKTepuCcTnKa TOJIKOBaHUSA rnpaBsa

TonkoBaHMe HOPM MpaBa B MpoLecce nx NpUMeHeHNsa nccaefoBany npasoseabl 4OPEBOIOLMOHHON Poccun,
COBETCKOro 1 NoCTCOBETCKOro nepnoaos. E.B. BaCcbKOBCKUI B CBOEM TpyAe ANA HAaYMHAIOLWUX IOPUCTOB NULLIET:
«HeCOMHEeHHO, 4TO Cyabs, Aa U KaXKAblA rpa>kaaHnH 06a3aHbl pyKOBOACTBOBATHLCA He BYKBOW 3aKOHa, @ MbIC/bIO
3aKoHO4aTenNs... KOTopas TakK WK MHaYe BbipakeHa UM B YTBEP)KAEHHOM 1 ony6/IMKOBaHHOM TeKCTe 3aKoHa, nbo
obs3aTenbHY0 CUY UMEET ONs CyAen U ONSA rpakAaH He BCAKas MbIC/ib 3aKOHOA4AaTeNs, a ToNbKo obneyeHHas B
hbopMy 3aKOHa. PacKpbiTvie MMEHHO 3TOM MbIC/IM 3aKOHOA4ATeNsA COCTaBAdAeT 3a4a4y TOJIKOBAHUS 3aKOoHa».

Y>xe Bo BTOpoM rnonosuHe XIX - Havyane XX B. CJIOXKUINCb MO MeHbLUEen Mepe c/leayoLlme LWKOobl Npasa:
IOPUANYECKNA NO3NTUBU3M (LOrMaTUYECKNN N COLNOIOMMYECKMIA - MPaBO eCTb MPOAYKT BOMIM rOCyAapcTBa, a
TakKXXe 1 gpyrux hakTopoB); HOPMATUBU3M (3TUYECKUIA, IOFNYECKUIA, COBCTBEHHO IOPUANYECKUIA);
ncuxonormvyeckas Teopus npasa (NpaBo eCTb MMNepPaTUBHO-aTPUOYTUBHbIE NEepexXnBaHUA); peaanucTmyeckas
Teopwus NpaBa (NpaBo eCTb 3aKpPenJIeHHbIN roCYyAapCTBOM NHTEpPEC); pa3/indHble BEpPCMN eCTEeCTBEHHOIO NMpaBa;
dunnocogpckoe o60CcHOBaHMe npasa (NMpaBo ecTb Mepa cBoboabl, hopManbHasa ceobopna).

N3 COOTHOLLEHNS KaTeropui «MoHMMaHWe NpaBa» U «TOJIKOBaHWE NpaBa» HanpallnBaeTCA 04EBUOHbLIN BbIBOL,:
MMeeT MecTO OMNMpenesIeHHOCTb B YaCcTu TOro, 4To nNpeacTaBaseT cobon ToNKoBaHMe Npasa, U, YBbl, OTCYTCTBUE
eanHoobpa3ms B NOHMMaHUM npaBa. OQHaKo rnaBHOE COCTOUT B TOM, YTO TOJIKOBaHWE npasBa Npu BCEM ero
3HAa4YeHUN eCTb BCEro NnLb TEXHMKA, CPeACTBO, UHCTPYMEHT B MO3HAHWUM TOr0, 4TO eCTb NPaBo UaN 3aKOH. HbIMK
Cc/Ql0BaMu, TONIKOBaHWE NPON3BOLHO OT CaMOro rnpasa.

TonKoBaHWe NpU3BaHO BHECTU ACHOCTb B TO, 4TO TpebyeT npaBo. Ho Kak 3Toro [obuTbCs, eCnm HeT ACHOCTU B
MOHMMaHUM TOro, 4TO NMPaBoOM sABAsAeTCH?

lMoHATWe NpaBa - 3TO CXKaTasa puanyeckas Teopus, a lpuanyeckas Teopus - 3To pa3BepHyTOe NOHATUE npasa.
CyLiecTBYIOT, BAAUMO, COTHM onpeaesieHnin npaea. iMeeT MecTo [ecaToK Teopuii npaea. [pu 3ToM BblaenseTcs
BCEro /NWb HECKOJIbKO TUMOB NPaBOMNOHNMaHUS.
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