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BBeneHune

AKTyasIbHOCTb TeMbl NCCefoBaHNA. Ha COBpeMeHHOM 3Tane pa3BUTUA SKOHOMUKN CUCTEMa HECOCTOATEIbHOCTH
(6baHKpoTCTBA) AABNSAETCA OQHUM M3 aKTYyaJIbHbIX PbIHOYHbLIX MEXaHWU3MOB, Peryanpyowmx GUHaHCOBO-
XO35NCTBEHHYI0 AeATEeNIbHOCTb OpraHM3aunin, oKasaBLnxCcsa B CUTYyaLUnm nuHaHCOBOW HECOCTOATENIbHOCTH, C
Llesiblo BOCCTAHOBJIEHUS UX NAaTeXecnoCobHOCTU N NpekpaLlleHns 1 nocaeayowen NTMKengaumnm nx
X038NCTBEHHON AeATenbHOCTU. CoBpeEMEHHas lopuanyeckas Hayka ncxoauT N3 NOHUMaHUS TOro, 4To
HeCcoCTOoATEeNbHOCTL (6aHKPOTCTBO) ABSETCA HEOTHEMJIEMOM YaCTb PbIHOYHOM 3KOHOMUKK, 6e3 KoTopown
MOJIOXKUTESIbHOE Pa3BUTUE SKOHOMUYECKON AeATENIbHOCTU OpraHm3aunm B KOHQJINKTHON CUTyauUun Mexay
OOJIKHMKOM N OeHEXXHbIM KpeaNnTopoM 6b1s10 6bl HEBO3MOXKHO.

OTMeTunM, 4TO PMHAHCOBbIE CaHKLUWUN, B TOM Yncne wrpadbl (MeHN, HEYCTONKMN), NMPOLIEHTHI 3@ MPOCPOYKY
nnaTexxen, yobITKM B BUAE YNYLWEHHON BbIFrOAbl, @ TakXXe MHOro UMyLLecTBa U (Mnn) HeBHeCeHns obsi3aTeNbHbIX
naaTexxen, NpUMeHseMble 3a HEUCMOJIHEHME UKW HEHaANeKallee ncnosiHeHne o0683aTenbCTB, HE YYUTbIBAKOTCA
npw onpeaeneHnn Haam4yma NPM3HaKoB HenJlaTeXxecnocobHOCTN IPUANYECKOro NnLa-ao/KHUKa. Heobxoanmo
OTMEeTUTb, YTO 3aKOHOLATENLCTBO O HECOCTOSATEIbHOCTN HE OrpaHNYMBaAETCA TOJIbKO rpaXkAaHCKO-NpPaBOBLIMU
o06a3aTenbCTBaMM AOJKHUKA, MOCKOJIbKY MPU YCTAaHOBAEHUN NPU3HAKOB HECOCTOSATENIBHOCTU YUYUTLIBAKOTCS TakxXe
nybnnyHo-npaBoBble 0643aTeNbCTBa 3aUHTEPECOBAHHbIX JINL, TO €CTb HaJIOroBble N MHble 065A3aTenbCTBa Mo
obs3aTenbHbIM NnaTexam (Hanormn, cbopel, CTpaxoBble U NHble NYBANYHO YCTaHOBJIEHHbIE B3HOCHI U MJaTeXW) B
6toaKeT 1 BHEGOAXKETHbIE (DOHAbI. DTO CBSI3aHO C TEM, YTO COCTAB U pa3sMep AeHeXHbIX 06583aTeNbCTB U
obs3aTesnbHbIX NAaTEXeN, Kak NpPaBWJ10, ONPeaenatnTCsa Npu Nnogaye B apbnTpakHbIN Cyf 3adBJ/IEHNSA O MPU3HAHUN
OomKHUKa 6aHkpoToMm (M. 1 cT. 4 PepgepanbHOro 3akoHa oT 26.10.2002 Ne 127-P3 "O HECOCTOATENbHOCTH
(6aHkpoTcTBE)" (manee - ®3 oT 26.10.2002 Ne 127-P3) . Bce UHble AeHeXHble TpeboBaHUs Ny6anyYHOro n
Henyb/MYHOro XxapakTepa, CPOK UCMOJIHEHMSA KOTOPbLIX HAaCcTynu nocsie nogayn 3asasieHnsa B apbuTpaxkHbii cyq o
MPU3HAHUN O0/HKHUKA BAaHKPOTOM, OTHOCATCS K TEKYLLMM AeHeXHbIM TpeboBaHUAM, KOTOpble 3HAaYUTESTbHO
BbIrOZlHEE 019 O4HOro KpeguTopa, 4eMm 4nsa Apyroro.

Llenbto yperyampoBaHnsa HECOCTOATENbLHOCTU ABASETCH HE TOJIbKO MakCMMaJsibHO MOJIHOE yA0BIeTBOpPEHNE
TpeboBaHUIN KPEONTOPOB O0JIXKHMKA, HO 1 BOCCTAHOBJIEHME NNATEXECMNOCOOHOCTN A0/IKHUKA, OIS Yero
npeaycMmaTpuBaeTcsa psan peabunntaunoHHbIX Nnpouenyp. 3aMeHa akTMBOB AO/DKHUKA ABASETCS O4HOM U3 Mep Mo
BOCCTAHOBJIEHNIO NJ1aTeXecnocobHOCTN [OIKHMKA, KakK 3TO onpeneneHo 3aKOHOM O HeCOCTOATE/IbHOCTN.
IaHHas KypcoBas paboTa npeacTasnsieT cobon nccnenoBaHne MeEXaHU3Ma 3aMeLLEHNS aKTUBOB, €ro uesam n
MPaBOBOro MOJIOXKEHUS aKLMOHEPHbIX 06LLeCcTB, CO34aHHbIX B MOPSAAKE 3aMeLLeHNs akTMBOB AO/KHUKa. U3-3a
3aKOHOOaTeNIbHOro BakyyMa U NpPakTUYeCKN MOSHOro OTCYTCTBUSA CyaebHON NPakTUKN N TEOPUM MEXAHN3M
3aMeLleHNsa akTMBOB CTaHOBUTCA ANa HegobpocoBecTHOro nmua cnocobom 3axeaTa MMyLLECTBa AOJ/IKHMKa. B
CBSA3M C 9TUM pacCMaTpMBaeTCa BO3MOXXHOCTb NMPMMEHEHUS CPeaCcTB NPaBoOBON 3aWMThl 414 UL, YbX MpaBa u
3aKOHHbIe MHTepechl 6blIN HapyLeHbl NOA0OHBEIMY AENCTBUAMN.

Ob6beKT nccnenoBaHnsa coCTaBNAOT obuwecTBEeHHbIE OTHOLIEHNUSA, CKaAbliBatlowmecs Npyn nccaenoBaHum
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TEOPEeTMNYECKNX U NPaKTUYECKUX aCNeKTOB NCCNen0BaHNA Npouenypbl 3aMelleHnss akTUBOB O0J/KHUKA B
6aHKpoTCTBE.

MpeamMmeToM nccnenoBaHus HacToswen paboThl ABNAIOTCA HOPMbI MpaBa, peryampyowmne ocobeHHOCTM npoueaypsbl
3aMeLleHnNs akTUBOB OOJ/IKHUKA B BaHKpOTCTBE.

Llenblo nccnenoBaHuns ABAsSIETCA MCCen0BaTb TEOPETUYECKNE N NMPAKTUYECKME aCNeKTbl UCCNe0BaHUS
npouenypbl 3aMeLLeHNs akTUBOB AO/XKHMKa B 6aHKpOTCTBeE.

Ona [ocTuXeHns NocTaB/IEHHON Luenn 6binm cchopMynmpoBaHbl cneayouime 3afadn:

. AaTb NOHATME BaHKPOTCTBA;

. paccMOTpeTb NpM3HaKkn 6aHKPOTCTBA;

. uccnenoBaTb COAepPXKaHUE 3aMeLLEHNS aKTUBOB;

. AaTb MOHATME N PAaCCMOTPETb MPU3HAKN 3aMeLLEHNS aKTUBOB;

u b~ W N -

. uccneposaTb OCHOBHble NMpobaeMbl MPUMEHEHNS HOPM O 3aMeLLLeHNN aKTUBOB.

MeToponormyeckas 0OCHOBa MccaenoBaHNsA. MeToaoN0rM4eCcKyo OCHOBY MCCIef0BaHNA COCTaBMAN 06 eHayYHbIN
AVanekTU4YeCKNn MeTon No3HaHUA, a TakxXe crnegyowme obuime, cneymasnbHble U YHaCcTHble MEeTOAbl UCCef0BaHUSA:
hopManbHO-IOPUANYECKNIA, CUCTEMHBbIN, KOMMJIEKCHbIA, HOPMATUBHbIN.

HopmaTumBHyi0 1 aMAunpuryeckyto 6a3y nccrnenoBaHmns coctaBuan: 3apybexxHoe 3akoHoAaTeNbLCTBO, KOHCTUTYLUA
P®; INpaxpaHckoro kogekca PO (ganee - FK PO) , nHble MaTepuasbl OPUANYECKON MPAKTUKN.

TeopeTnyeckas 0OCHOBa NccnenoBaHUA. TeopeTUYeCckon 0OCHOBOW NCCNef0BaHUSA ABAAIOTCA TPYAbl POCCUNCKUX
y4eHbIX Mo npasy, Takue Kak: bapuHos A.M., bywes A.10., N'opogos O.A., Kopaes K.B., Jlaytc E.B., Cysopos E.[l. n
Apyrue aBTopbl.

TeopeTnyeckas 3Ha4YMMOCTb NCCNE0BaHUS 3aKJ/l04YaeTCs B TOM, 4TO COpPMYyIMPOBaHHbLIE B HEW TeopeTunieckume
NOJIOXKEHUA MOryT BbITb NCMOIb30BaHbI B LeASX fafibHEALWero U3y4eHnsa 1 peleHmns akTyanbHbiX npobiem
nccnenoBaHns Npouenypbl 3aMeLleHns akTUBOB A0JKHUKA B BaHKpOTCTBE.

MpakTnyeckas 3Ha4YNMOCTb NCCAEeA0BaHUA COCTOUT B TOM, YTO COAEep KalLMecs B HEM MONOXKEHUS, NpaKTuYeckmne
pekoMeHaauum MoryT 6bITh B JasibHeLweM NCMoJib30BaHbl Npy pa3paboTke ueneHanpaBieHHbIX 1 KOHKPETHbIX
Mep, HamnpaBJ/IeHHbIX Ha COBEPLUEHCTBOBAaHNN NpoLeaypbl 3aMeLleHNsa akTUBOB OO/DKHUKa B BaHKPOTCTBE.

naBa 1. TeopeTnyeckme oCHOBLI NpoLenypbl 6aHKPOTCTBa

1.1.NoHATne baHKpOTCTBA

BaHKpOTCTBO ABASETCH OAHUM U3 "UCKOYNTENbHbLIX" CNOCOB0B NpekpaLleHnsa AeATeNbHOCTU KPUANYEeCKNX NunL,
cneunanbHO NPefyCMOTPEHHbIX 3aKOHOM.

CnepyeT OTMETUTb, 4TO HOPMbl ®3 0T 26.10.2002 Ne 127-®3 MOryT NPUMEHATBLCH TOJIbKO K TEM KaTeropusm
IOPNANYECKNX NNL, K KOTOPbIM MPUMEHSAIOTCA HOPMbI 3akoHa 0 6aHkpoTcTBe. ®3 0T 26.10.2002 Ne 127-03
pacnpocTpaHsaeTCsA Ha BCe BUAbI OPUOANYECKUX JINL, 38 NCKITIOYEHNEM Ka3eHHbIX NpeanpusaTuii, yYpexaeHun,
MOJINTUYECKUX MaPTUN U PENNTrMNO3HbIX opraHmnsauni (ct. 65 'K PO).

OAnHaKo poHA He MOXeT BbITb NPU3HaH HeCoCToATEesbHbIM (6aHKPOTOM), eC/in 3TO NPeaAyCMOTPEHO 3aKOHOM,
pPerynmpyoLwmMm ero Co3faHne n 4esaTenbHocTb. MNybnmyHas KoMnaHua He MoxXkeT BbITb MpU3HaHa
HecocToATeNbHOWN (BaHKPOTOM).

B cooTBeTCcTBMU C nonoxeHUsimm @3 oT 26.10.2002 Ne 127-O3 HECOCTOATENLHOCTb (BaHKPOTCTBO) - 3TO CMTyauus,
NpyY KOTOPOWN AO0/MHKHUK HEe CNoCcobeH yAOBNETBOPUTL B NOJHOM 06beme TpeboBaHNSA KPpeaUTOPOB N0 AEHEXKHbIM
ponram, (unn) He cnocobeH NCNONHUTb NPU3HaHHY apbuTpaKHbIM CyaoM 06543aHHOCTbL Mo yrnnaTe oba3aTeNbHbIX
nnatexxen. CooTBETCTBYIOLLUA KPUTEPUA HECOCTOATENILHOCTU (BAaHKPOTCTBA) ABNSAETCS OCHOBaHMEM ANA
NPU3HaHUA OO/HKHNKA HECOCTOSATE IbHbIM. B MMPOBOM NMpakTMKe N3BECTHbI ABa KPUTEPUSA: HenlaTexecnocobHOCTb
N HennaTexu .

CornacHo nonoxeHnsam ®3 oT 26.10.2002 Ne 127-P3, AO/HKHUK MOXXET BblTb MPU3HAH HECOCTOSTESIbHbLIM B CJly4ae
HennaTexxecnocobHOCTU, TO eCTb B CUTyaLMn, KOraa AO/DKHUK nepecTas Npon3BOANTb BbiNAaTbl KpeanTopaM.
DTOT KPUTEPUI YETKO ONpefensieT HEKOTOpble MHCTUTYLMOHasIbHble 0COBEHHOCTN HECOCTOATESIbHOCTH
(6baHkpoTCTBA):

-®3 0T 26.10.2002 Ne 127-®3 ycTaHaBAMBaET, 4TO OOHUM U3 MHCTUTYLNOHaJIbHbIX NMPU3HAKOB HECOCTOATESIbHOCTU
ABNAETCA TO, YTO MMHUMaJIbHasA CyMMa LOJIFrOB OpraHn3auunm, B OTHOLIEHMN KOTOPOR BO36Y>XAEHO Aeno O
HEeCOCTOATEeNIbHOCTU, [OJ/IKHA COCTaBnATb He MeHee 300 000 pybnen;

-opraHm3auma cymTaeTca HecrnocobHon yaosneTBopuTh TpeboBaHMS KpeanTopoB, eCnm COOTBETCTBYOLWME
obazaTenbcTBa U (M1Kn) 0643aHHOCTM HE UCMOJIHEHbI B TEYEHME TPeX MecsALeB C AaTbl HACTYMNEHNSA CPOKa UX
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