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naBa 1. Obwas xapakTepncTnKa lopuanyecknx akTos
1.1 NcTopuna pa3BnTua lopnanveckux pakTos

Mpexnae 4eM NPUCTYNUTb K PAaCCMOTPEHMUIO IOPULANYECKMX (DAKTOB KaK OCHOBAHWS BO3HUKHOBEHUSA, U3SMEHEHUSA UK
npekpalleHns NpaBooOTHOLWEHNS, HEOBX0AMMO OTMETUTb, 4TO He BCe XU3HEeHHble 06CcToATEeNbCTBa NpuobpeTatoT
lopnanyeckoe 3HavyeHue. Hanpumep, akT rocyaapcTBEHHOWN perncTpaunm 3akiodeHms bpaka B opraHax 3anucu
AKTOB FPa>k[AaHCKOro COCTOAHMS NOPOXKAAeT NpaBa U 06593aHHOCTY CYMpyroB, B TO BPEMS Kak COBMECTHOe
COXUTESIbCTBO MY>XHYUHbI N XXEHLWNHbI - HET. Te Uan nHble pakTbl ABAAIOTCSA IOPUANYECKUMU B pe3ysibTaTe
npuAaHnUs UM NPaBoBOro 3HaYeHUs rocyaapcTBoM. ICXoas N3 3Toro, BCe XXU3HeHHble hakTbl MOXXHO pa3fenvuTb Ha
IOPUANYECKN 3HAYUMbBIE U IOpUANYecKn Be3passinyHble.

daKkTbl, NpU3HaBaeMble rocy4apCTBOM IOPUANYECKMU, 3aTparneatoT Hanbonee BaXkHble MHTepechl obLiecTsa 1
BNIEKYT MNpaBoBble NocnencTeus. lpuaaHme TakuMm pakTaM cTaTyca opUANYECKUX OCYLLECTBAAETCH C Lefbio
peryampoBaHuna 1 KoopanHaumum obLecTBEHHON XXU3HW.

MNMoHsATMe «opuanYecknin MakT» CBOUMU KOPHAMN YXOAUT B PUMCKOE YaCTHOE NpaBo, XOTA PUMCKNE IOPUCTbI Tak n
He cchopmynunpoBanun ero onpegesieHne. 3akoHoaaTeNbHbIE aKTbl TOFo BpeMeHu (MHcTuTyumm Masa, KOCcTuHmnaHa)
Ha3blBa/M NULLb OTAE/IbHble BUAbl OCHOBAHNN BO3HUKHOBEHUS NMPaBOOTHOLLEHNN: KOHTPaKT, KBa3UKOHTPAaKT,
OeNNKT, KBa3naenukT. [lo3gHee cTanu BblAENATb 3akto4YeHne bpaka, HacnenoBaHMe, OOHOCTOPOHHIOK CAENKY .
MHorune yyeHble (Padukosa 3.P., A4umeHes O.B., Nepmakos A.B.), nsyvatowime NCTopumio BOSHUKHOBEHUS
IOpPUANYECcKOro akTa, 0TMEYaloT, YTO OCHOBOMO/IOXKHNKOM TEPMUHA «IOPUANYECKUA PaKT» ABNAETCA HEMELKUN
topncT ®.K. hoH CaBUHbBK, KOTOPLIA B cBOEN paboTe 0603Ha4YMN opuandeckne hakTbl Kak cobbITUA, KOTOpbIE
BbI3bIBAOT BO3HMKHOBEHME WM NpeKpaLleHne npasooTHoWweHnA. Cpean opmandecknx akTos OH BblAeNsA
caenikn (0AHOCTOPOHHWE N ABYCTOPOHHMKE), KOTOpPble Bbl/IN Hanpas/ieHbl Ha BO3HUKHOBEHWE UK NpeKpaLlleHne
npaBa, a TakXXe Takue akTbl, KOTopble He BblsI NPSAMO HanpaBJ/ieHbl Ha 3TO, HO BCe e 0byCNoBNEHHbIE
HacTynJieHneM NpaBoOBbIX NOCNEeACTBUN .

B panbHenweM cuctema ropnanyeckmnx hakTos, koTopas bbina npennoxeHa ®.K. CaBnHbY, pa3BuBanach
repmaHckumm umsmnmctamm (A. doH Typ, 3ekkenb, KocTec, MaHUrk). B xoae n3y4eHuns ero coote4yeCTBeHHUKaMMn
opnandeckux gakTos 6biam gobaBneHbl B CUCTEMY IOPUANYECKNX DAKTOB AEINKTbl (HenpaBoMepHble A4enCTBUA),
pa3paboTaHa Teopusa 0 CJIOXKHOM IOPUANYECKOM (haKTe nan hakTUY4eCKOM COCTaBe, CAelaHbl MOMbITKN YCTaHOBUTb
Iopnan4eckoe 3Ha4eHue HesaBepLIeHHOro PaKTUYeCKOro cocTaBa U NOMbITKM BbIABUTbL obLime opuanyeckne
¢hakTbl YacTHOro n nyban4yHoro npasa .

Taknm obpa3om, pacCMOTPEB UCTOPUIO PA3BUTUSA YHEHNS O IOPULANYECKOM (DaKTe, ero MoHATME U NPU3HaKK, a
TaK>e ero MecTo B CTPYKTYpe NpaBoOBOW HOPMbI, HEO6XO0AUMO NEPENTU K PacKpbITUIO Khaccudrkaumm
IOpUANYECKUX PaKTOB, KOTOPbIE MO CBOEN NPUPOLE ABAAIOTCA BECbMa Pa3HOO6pasHbIMMN.

1.2 MNMoHATHe, NPU3HaKK IPNANYeCKUX PakToB


https://studservis.ru/gotovye-raboty/kursovaya-rabota/342423

B.M. Cbipbix, XapakTepu3ys B3rnsa4bl POCCUACKUX NMPaBOBEAO0B MO OTHOLLUEHUIO K JIOTMYeCKOn CTPYKType obLuen
Teopun npasa, KPUTUKYET, B YaCTHOCTU, YPE3MEPHO BOJIbHYIO TPAKTOBKY MOHATUA IOPUANYECKON TEopUH.
OTmMeYas, 4TO Hay4Has Teopusa B hraocohCKOM N3MEPEHUN pacCMaTPMBAETCH KaK «a4p0o HayKu» n «Hanbonee
BblCOKas hopMa TeopeTUYeCKoro rno3HaHns ee npegMeTa», y4yeHblh obpallaeT BHUMaHNE Ha JOBOJIbHO Y3KYHO
TPaKTOBKY MOHATUA Teopun B 06nacTu npaBa. Tak, Teopmnen MoXXeT ObiTb Ha3BaH N OTAEJbHbLIA MPaBOBONA NPUHLAM
KaK HeKasa nges, fexallas B OCHOBE CUCTEMbl MPaBOBbIX HOPM, 1 HEKOTOPas COBOKYMHOCTb 3HaHUN 06
ornpepesieHHoW NPaBoBOM CYLHOCTHN, @ TakXXe y4eHne 0 Npupoae 1 Ha3HavyeHun npasa .

Ob6Lyio Teopmio NpaBa TakuM 06pa3oM MOXKHO OXapaKTepM3oBaTb KaK CUCTEMY Teopuii (MOCKOJIbKY BCE OHU TECHO
B3aMMOCBS3aHbl Mexay coboin), B KOHEYHOM ntore obpasys CTPOMHYIO N YNOPALAOYEHHYIO CUCTEMY 3HaHWN.
Ka)KabI N3 ee CTPYKTYPHbIX YacTeln B CBOIO o4yepenb SABASAETCS HEKOTOPON CUCTeMON. B LesioM MOXXHO roBOPUTD,
4TO O4HUM U3 Hanbosiee 3Ha4YMMbIX MPU3HAKOB TEOPUM Kak (hOPMbl Hay4HOrO 3HaHUA ABNAETCA ee CUCTEMHas
yrnopsiA04EeHHOCTb, B pe3y/ibTaTe KOTOPOW OHa NepecTaeT O6biTb NPOCTON CYMMOW 3/1IeMeHTOoB, a obpeTaeT HoBble
CBOWCTBA, He NPUCyLMe Ka>KaoMy U3 KOMMNOHEHTOB N0 OTAEe/IbHOCTU. IMEeHHO 3TO No3BOJISEeT KBaMpnunpoBaTb
HaKoMJIeHHble 3HaHWNA B Ka4eCTBe onpeaeneHHOro LeaoCcTHOro fABfeHns, Ha 4To obbl4HO obpallaeTcs BHUMaHue
npu BoipaboTKe COOTBETCTBYIOLWEro onpeaeneHns .

B Hay4HOUM nnTepaType HeoQHOKPaTHO OTMeYasnacb Hay4yHas LEeHHOCTb U NpakTnyeckas 3Ha4ynMMoCcTb Teopumn
lopnandeckux gakTos. Hannyune rpamoTHO pa3paboTaHHON CUCTEMbI IOPUANYECKUX PaKTOB, a TakXe UX YeTkasa n
OLHO3HaYyHasa pMKcaLumna B runoTese COOTBETCTBYIOLLEN MPaBOBOM HOPMbI SIBJISETCS OOHOW 13 Hanbonee
CYLLLEeCTBEHHbIX FrapaHTWN 3aKOHHOCTMW, MOCKOJIbKY 3TO CAY>XXWUT 3a/10rOM NpPaBWUJIbHOr0 NPUMEHEHNS NPaBOBbIX
HOpPM. Posnib Teopumn 1opnANYeCcKoro akta BMAMTCSA B He06X0AMMOCTM KOHLEeNTya n3aumnm counasibHbiX OCHOBaHUIA
npasa, 6e3 4ero oHO yTpayYMBaeT CBOW CMbIC/, @ Ntobble TeopeTUYeckne NOCTPOEHUA TEPAIOT CBOE IBPUCTMYHECKOE
cogepxxaHue. 3HadyeHne Teopun puanyecknx GakToB COCTOUT TakXXe B TOM, YTO JaHHaa opraHU30BaHHas
COBOKYMHOCTb 3HaHWN BbICTyMNaeT B Ka4yeCTBe MeTOL0JI0rM4eCKON OCHOBbI NPOBEAEHUNS NCCIef0BaHNN B
OTHOLUEHNN OTAe/IbHbIX MPaBOBbIX ABJEHUN. B Hay4YHOM NuTepaType 3a4acTyio Npupoay Toro Uam MHoro
NMpaBOBOro NOHATUA NMpeaJsiaraeTcsa UCCnefoBaTb CBO3b MPU3MY TEOPUN IOPUANYECKUX PaKTOB .

Ha cerofHAWHWNA AeHb B HAy4YHOW AMTepaType CyweCcTBYeT HEeCKOJIbKO NOHATUN topuamnveckoro gakra. Tak, O4HMU
yyeHble (Mopo3oBa J1.A., lNMepesanos B.[l., Pacckasos J1.I.) noa topugnyecknmm chakTaMmm NOHNMaOT KOHKPETHbIe
XXU3HeHHble 06CToATEeNbCTBA, C KOTOPLIMW HOPMbI MpaBa CBA3bIBAOT BO3HUKHOBEHWE, U3MEHEHNE Un
rnpekpallieHne NpaBooOTHOLLEHUN .

Opyrue yyeHble (Jlazapes B.B., Xabnbynmn A.l'., YapknH C.A.) onpenensaoT opugndeckmne hakTbl Kak haKTbl
peanbHOW AEeNCTBUTENIbHOCTU, KOTOPbIE B COOTBETCTBMN C HOPMaMn 06 EKTUBHOIO NpaBa BbI3bIBAOT
onpeaesieHHble puanyeckne nocneacTesns (NOPoXXAatT CybbeKTUBHbIE NpaBa n lpuanyeckme obssaHHOCTH) .

B uenom, npusefeHHble HamMu onpefeneHnsa ABAAITCA CUHOHUMUYHBIMUY, TaK KaK nog lopuanyeckumm
nocneacTBUAMU B LA@HHOM CJly4ae 1 NOHMMaeTCs BO3SHUKHOBEHME, U3MEHEeHUe nian npekpalwieHue
MPaBOOTHOLEHNN (CyObEeKTMBHbLIX NMpaB 1 0b6a3aHHOCTEN).

K 4yncny Hanbonee CyLeCTBEHHbIX COCTABJIAIOLWMX, TaK Ha3blBaeMbIM Y3/10BbIM TOYKaM TE€OPUN IOPUANYECKNX
hakToB CllefyeT OTHeECTU criiegyioLee.

Bo-nepBbiX, BaXXHENLWNM 31€MEHTOM TeopUn lopuanvecknx pakTos ABASETCA CaMO NOHATUE IOPUANYEeCcKoro dakTa
N BbINOJIHAEMblE UM (PYHKLMN. HECMOTPSA Ha yHAAMEHTaNIbHOCTb U1, Ka3asloCb Obl, 04EBNAHOCTb Kak NEPBOro, Tak
W BTOPOro, Ha cerogHsWHen AeHb OTCYTCTBYEeT eQMHCTBO B TPAKTOBKE AaHHbIX BOMPOCOB. MOXXHO roBOPUTL O
HEeCKOJIbKNX NoAxoAax K onpefeneHunto NoOHATUSA U NPaBoOBOM NPUPOAbLI OPUOMYECKOro haKTa, YTO B CBOIO o4yepelb,
BAMSET Ha UX PYHKLMOHaIbHOe Ha3Ha4vyeHue. B yacTHocTw, E.1O. LlykaHoBa roBopuT 0 ChOpMNPOBAHHOCTU Tpex
OCHOBHbIX KOHLIENUNI: MaTepmasncTM4eckom, naeasncTm4eckom n oBONCTBEHHOM . He yrnybnsaack K cogepxxaHue
0603HaYeHHbIX HanpaBAeHNN B MOHUMaHWUN IOPNANYECKUX haKTOB, MOXXHO KOHCTaTUPOBaTb, YTO AaHHbIN 1
haKTMYeCKN KpaeyrosbHbI 3/IEMEHT TeOPUM IoprUanNYeckKux PakToB Hy>KAaeTCsa B AafibHenwen pa3paboTke.
Bo-BTOpbIX, MO3HaHWE CYLWHOCTW OTAE/IbHbIX Pa3HOBUAHOCTEN IpNANYecKux hakToB CBA3aHO C UX
Knaccudgmkaumen, Kotopas BbICTyNaeT B Ka4eCTBE 04HOr0 U3 OCHOBHbLIX METOLOB MO3HAHUA O6CTOATENLCTB
peanbHOW 1 NPaBOBOW AENCTBUTENIbHOCTU. Knaccuhukaumsa opnandeckmx hakTos ABASETCAS OAHMM U3 NepBbIX,
Hapsdy C NOHATUEM [@aHHOr 0 SIBJIEHUS, KOMMNOHEHTOB aHaNU3npyeMon Teopumn, NoABEpPrnMCcsa aHanTnYecKomn
pa3paboTke. OCHOBHOW Knaccudukaumen, Nnpu3HaHHOM K HaCcTosLWEMY BpeMeHN 601bLLNHCTBOM NpaBoBe4oB,
ABNAETCA NPoBOAMMas NO BOJIEBOMY KpuTeputo. O4HaKo, HECMOTPS Ha YCTOABLUNNCSA XapakTep OCHOB AeneHns
IOpNANYecKUx hakToB Ha BUAbI, FOBOPUTEL 06 OKOHYaTEIbHOM peLleHun AaHHOro Bornpoca 6bis1o Obl
npexxaespeMeHHo.

B-TpeTbux, C NpaKTUYECKON TOYKWN 3pEeHNS KpailHe Ba)kKHa AeTasibHas pa3paboTaHHOCTb TakMxX aCNeKToB Teopun
IopnanNYeckux akToB Kak 06bekTMBaLMS opMaNYeCcKNX PakToB B MPaBOBON AENCTBUTEILHOCTH.



DTO CBA3bIBAETCH C TAaKMMM BOMPOCAaMM KaK KOHKpeTM3aums, pukcauma (permncrtpaumns, cBngeTensCTBOBaHMe,
nerannsaumsa v T.M.) n yCTaHOBJIEHME OpUaNYeCcKNX PakToB.

B-4yeTBepTbIX, 4OCTAaTOYHOE BHUMaHMe yaensieTcs ocobbiM lopnanyeckmum akTam, 3a4aCcTyto MMEHYEMbIM X
3aMeHUTeNAMN Uan cypporataMmu. Pedb naet o GuUKLUaX nam NnpesyMnumnax, Kotopble opugnyecknMmmn haktaMmm B
CTPOroM CMbIC/IEe 3TOrr0 C/I0Ba He ABASAITCSA. DTO elle ogHa N3 COCTaBAAWMNX TEOPUM OPUANYECKUX (PaKTOB,
TpebyLwmnx Hay4HOro OCMbICIEHNS.

B-nATbIX, OTAE/IbHOE CaMOCTOATEs/IbHOE HarnMpaB/ieHNE B Pa3BUTUN TEOPUUN IOpUANYeCcKux haKToB NpeacTasnseTt
nccnenoBaHme obLHOCTEN PUANYECKMX (PAKTOB, B YaCTHOCTMK, PaKTUYECKNX COCTABOB, KOMIMJIEKCOB 1 CUCTEM. B
rnocrnegHee BpeMs NosBaseTca BCce bosbluee YNC0 Hay4YHbIX paboT No gaHHoOW TemMaTuke. Mo MHeHuto A.A.
LWadanosuy, c nosasneHnem naen 60nbLLION PaKTUYECKON CUCTEMbI, Npeano)xeHHon B.b. ilcakoBbIM, CBA3bIBAETCS
Ha4vajl0 ovepeHOoro, TPETbLEro Mo cYeTy, 3Tarna B pa3BUTUN pacCMaTPUBAEMON Teopun .
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