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npmnobpeTnTe ee BOCro/1b30BaBLUNCL (POPMOV 3aKa3a Ha CTpaHULE C roTOBOV paboToui:
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BBEOEHWE

AKTYaJIbHOCTb TeMbl nccnenoBaHns. Cuctema ob6bABNEHMS YenoBeKa nponaswmnmM 6e3 BeCTU Wam yMmepLuimm B
pesynbTaTe MCYEe3HOBEHUA CYLLEeCTBYeT He BO BCEX CTpaHaX. [la)ke B Tex CTpaHax, rae OHU CyLLeCcTBYIOT,
MaTepuasibHble HOPMbl CUJIbHO Pa3/INYyatoTCs B OTHOLIEHUN YC/IOBUIA U CPOKOB 06 BbABNEHWS YeNOBEKA NPOMNaBLUNM
6e3 BeCTn 1 NpaBoOBbIX NOCNEACTBUN NCHE3HOBEHMS.

B HekoTopbix cTpaHax (ABCTpus, F'epmaHunsa, UTanmsa) CywecTByOT CrieunasibHble 3aKOHbI, onpeaenspume
npoueaypy obbsaBaeHna nponaswmnx 6e3 BECTU yMePLUNMN N KOHKPETHbIE YCJIOBUA OJ1F 3TOro, B TO BPEMSA Kak
Apyrue cTpaHbl pa3paboTanu oTaenbHble HOpMbI (HanpuMmep, MNonblwa, BeHrpus, Yewckaa Pecnybnuka, Poccus,
MoHronus). No mepe pasButus obuiecTsa AN Bce 6osblie CBA3bIBAOTCSA APYr C APYroMm, 4To TpebyeT
rocyfnapCTBEHHOr0 PeryampoBaHnUs N NPaBoOBOM 3aLUUThI.

KoHCTUTyumsa PO rapaHTupyeT rocyfapCTBEHHYIO 3alUunTy npas 1 cBobof YenoBeka Ana Bcex. [ocygapcTBeHHas
3almMTa npaB 1 cBobo Yyenoseka n rpakaaHnHa B PO rapaHTupyetca (4.1 c1.45 KoHCTUTyuumn PO).

B nocTaToO4YHO WMPOKMX MaciTabax B lOpNANYECKOM NMPakKTUKe BO30OHOBUANCH CUTyaLmKn, Korga gas ycTpaHeHus
HeonpeaeneHHOCTU B rpaXKAaHCKUX MPaBOOTHOLLIEHUAX MPUXOANTCSA npuberate K NPUMEHEHUIO CUCTEMBI
ob6bsBNEeHNA rpa>kaaHnHa 6€3BeCTHO OTCYTCTBYHOLLUM MW YMEPLLNM.

Cpean MHOXXeCTBa CJI0XKHbIX MpaBoBbIX Npobnem oaHon N3 Hambonee cepbe3HbIX ABAAETCSH NOBCEMECTHOEe
OTCYTCTBUE, a TOYHee, beccneiHOEe NCYE3HOBEHNE POCCUNCKUX FPpakaaH N MHbIX GU3NYECKNX AL, NPOXXNBAKOLLINX
Ha TeppuTopun Poccuu.

Mocnepcteua 6e3BeCTHOrO OTCYTCTBMA rpakAaH HOCAT MOpPasibHO-MPAaBOBOM XapakKTep, Kak A8 TeX, KTO COCTOUT
B MPaBOOTHOLLIEHNAX C OTCYTCTBYIOLMMU, TaK U ANA CaMUX OTCYTCTBYHOLWMX. B CBS3N C 3TUM B 3aluTe
OXpPaHAEeMbIX 3aKOHOM MpPaB M UHTEPECOB HY)XOATCA HE TOJIbKO 3anHTepecoBaHHbIe Nnua (Te, KTO COCTOUT B
NMpPaBOOTHOLLEHUAX C NponaBwmnm 6e3 BeCTK), HO 1 CaMun MPOMaBLLUNE FparkAaHe.

O6beKTOM nccnenoBaHUs BbiCTynaeT 0bLeCcTBeHHbIe OTHOLLEHNS B chepe NMpU3HaHUs rpa>kgaHnHa 6e3BecTHO
OTCyTCTBYOWMM 1 06bABNEHNE €ro yMepLUM YCJI0BUSA U NMpaBoBble MOoCIeaCcTBUS.

MpeaMeToM nccnenoBaHUs SBASIOTCA HOPMa rpaXkAaHCKOro nNpaea, peryanpyowme npMsHaH1s rpaxaaHunHa
6e3BeCTHO OTCYTCTBYIOWMM N 06bSABEHNE €r0 YMeEPLUMM YC0BMSA U NPaBOBbie NOCIeaCTBUSA.

Llenbto nccnenoBaHms gatb 06LWYI0 XapaKTEPUCTUKY NMPU3HAHUA FrpakaaHNHa 6e3BeCTHO OTCYTCTBYHOLLNUM U
obbsBNEHNE €ro yMepLIMM yCI0BMSA U ONpeaennTb NpaBoBble NoCeaCcTBUS.

Onsa [oCTUKEHMSA MOCTaBAEHHOW Lenn bblan chopMynmpoBaHbl criegytoume 3agaqn:

1.paccMOTpeTb OCHOBAHUSA U LeNN NpU3HaHne rpakgaHnHa 6e3BecTHO OTCYTCTBYOLWMM 1 06bsBNeHNE ero
YyMEpPLUNM YC/IOBUS;

2.nccnepoBaTh NOPSALAOK M MpaBoOBble MOCAEACTBUA NPU3HaHMe rpaxaaHnHa 6e3BecTHO OTCYTCTBYOLWUM U
obbsBNEHNE €ero yMepLnM yC10BUS;

3.npoaHaan3npoBaTh Npouenypy Npu3HaHMA rpa>kgaHnHa 6e3BeCcTHO OTCYTCTBYIOLWMM 1 06bABIEHME ero
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yMepLUNM YC/I0BUS;
4.0onpefennTb NOCNeACTBUA MPU3HAHWS rpakgaHnHa 6e3BeCTHO OTCYTCTBYIOLUM 1 06bABNEHNE ero yMepLUnM
yCnoBus;

5.npoBecTn aHaAn3 NPaBoONPUMEHNTENbLHON NPaKTUKN.

MeTofonormyeckas 0OCHOBa nccaenoBaHNsA. MeTof0N0rM4eCcKy0 OCHOBY MCCIef0BaHNA COCTaBMAN 06 eHayYHbIN
ONaneKkTM4eCcKnin MeTol No3HaHus, a Takxe cnegyowme obume, cneymanbHble U YaCTHbIE METOAbl NCCNEA0BaHUNS:
hopManbHO-IPUANYECKNIA, CUCTEMHBIN, KOMMJIEKCHbIA, HOPMaTUBHbIN.

HopmaTumBHYyI0 1 aMAupunyeckyto 6asy nccnenoBaHmns coctaBuan: KOHCTUTyums PO; 3aKkoHoAaTeNbCTBO PD;
rnocTtaHoBNeHUs MAeHYMOB BbICLLMX CYAEOHbIX MHCTaHUUA P® 1 nHbie MmaTepuasbl IOPUANYECKON MPAKTUKN,
TeopeTnyeckas 0OCHOBa nccnefoBaHUA. TeopeTUYeCckon 0OCHOBOW NCCNef0BaHUSA ABAAIOTCA TPYAbl POCCUNCKUX
YYEHbIX MO rpakAaHCKoMy NpaBa, Takue kak: AHucumos A.l., becnanos F0.®P., 3akapsaeBa M.M., Muxannernko E.M.,
PasymoBckas E.B., LlogoHoBa M.3., [lyrapoH E.U. n apyrmne aBsTopbl.

TeopeTnyeckas u NpakTn4yeckas 3Ha4MMOCTb UCCNE[0BaHUS 3aKJIl04YaeTCs B TOM, 4TO CPOpPMyJIMPOBAHHbIE B HeN
TeopeTnyeckme nosoXKeHUs MoryT BblTb MCMOMb30BaHbI B LLeNSX AajlbHENLLEro N3Yy4YeHNs N peLleHns akTyasbHbIX
npo6siemM NpaBoOBOro peryampoBaHusa Npu3HaHus rpakgaHnHa 6e3BecTHO OTCYTCTBYIOWMWM U 06bABNEHNE ero
yMepLUINM YCJIOBUSA.

MpakTnyeckasa 3Ha4MMOCTb UCCIeA0BaHNA COCTOUT B TOM, HTO COAEpPKaLLMecs B HEM MOJIOXKEHNSA, NpaKTu4yeckne
pekoMeHaauuMm MoryT 6biTh B fasibHEALIEM NCMOJIb30BaHbl Npy pa3paboTke ueneHanpaBieHHbIX N KOHKPETHbIX
Mep, HanpaBJ/ieHHbIX Ha COBEpPLUEHCTBOBaHNN NPaBOBOro peryampoBaHna npusHaHua rpaxxgaHunHa 6e3secTtHo
OTCYTCTBYOWMM N 06bABNEHNE €ro YyMepLUM YyCI0BUS.

CTpykTypa KypcoBon paboTbl. KypcoBas paboTa COCTOUT N3 BBEAEHWNS, OBYX MMaB OCHOBHOIO TEKCTa, 3aKJ/4eHUs,
CMMCKa nuTepaTypsbl.

1.0CHOBAHWA 1 LENN NPUSHAHUA TPAXKOAHWUHA BE3BECTHO OTCYTCTBYIOLLWM 1 OB BbABJIEHUE EIO
YMEPLLUM

|/|HCTI/ITyT 6e3BecTHOro OTCYTCTBUA - 3TO NpaBno, yCTaHOBJIEHHOE 3anHTepeCoBaHHbIMU NLaMU B Lendax
yCTpaHeHns HeonpeaeneHHOCTN B MPaBOOTHOLEHUAX C OTCYTCTBYOWMUMN NLAMUN N MUHUMW3ALUK HEraTUBHbIX
nocnencTBMUn TaKoM HeonpeaeseHHOCTN.

be3BecTHOe OTCYTCTBME rpaXKAaHMHa KaK lopunandeckmin akT cornacHo cT.42 MpaxgaHcKoro Kogekca P® (oanee
- 'K P®) npn3HaeTca cy4oM Mo 3a8BAEHNIO 3aHTEepeCcoBaHHOro nua, ec/in B Te4eHne roga HeT CBeAeHUN o
MecCTe ero XmtenbCTBa.

be3BecTHOe OTCYTCTBME rpaKAaHNHa - 3TO COBOKYMHOCTb MCCAEeA0BaHHbIX U YCTAaHOBJIEHHbIX CyA0M (DaKTOB,
ABNAOLLNXCA OCHOBaHWEM A1 MPU3HaHNA rpakaaHuHa 6e3secTHo oTcyTCcTBYOWMUM - O.B. Opnosa.

tO.A. MNMonos CHNTaeT, 4TO nong 6e3BeCcTHbIM OTCYTCTBMEM NMOHUMAETCA OTCYTCTBME FpaXadaHWHa, Koraa
HEBO3MOXXHO YCTaHOBUTb €ro MeCTOHaxX0XAeHWe 1 HET OCHOBaHUIM nNpenofiaraTb, YTO OH HAXOAUTCH B XKUBbIX.
CylwecTByeT MHEHUE, YTO NPU3HaHNE rpa>kgaHnHa 6e3BeCcTHO OTCYTCTBYOWMM N 00bSBAEHNE €ro YMepLUUM
npueefeT K U3MEHEHNIO N YHUYTOXKEHWNIO NPaBOBOro CTaTyca rpa>kaaHuHa.

OTa TOYKa 3peHuns, Kak npeactasnseTcs, bosee TOYHO OTPaXKaeT CyTb CUCTEMbI, OfHAKO HEOBXO0ANMbI HEKOTOpPbIE
YTO4YHEHNA.

MpaBoBOW CTaTyC - 3TO COBOKYMHOCTb NpaB 1 obs3aHHOCTeNn YenoBeKa. W ecnu rpa>kaaHuH npusHaH 6e3secTHO
OTCYTCTBYOLWMM NN obbABNEH yMepwunMm, To gaKe eCJim 3TOT rpa>XxgaHnMH Ha CaMOM AeJsie XUB U nMmeeT MOJIHbIN
NpaBOBOWN CTATYC, HM CYA, HM 3aABUTEJIb 3TOMO HE 3HAKT, MOCKONbKY HU cyaebHasa NpakTuKa, HU FpaKaaHcKoe
3aKOHOAaTesNIbCTBO HEe UCKJI0YaloT BO3MOXKHOCTM TOr0, 4TO €ro NpaBoCcybbEeKTHOCTbL MOXKET BbITh MoralleHa
pelwieHnem cyna 06 06bABNEHNN YyMEPLUNM. MPaBOBOW CTaTyC OTHOCUTEJIEH.

CylwecTByeT onpefeneHHOCTb B MPaBOBOM CTaTycCe JInL, COCTOSABLUMX B Pa3/IMYHbIX MPaBOOTHOLLUEHUAX C
nponasLwnmn 6e3 BecTu.

Takoe onpefeneHne CyLLHOCTM opraHa, o6baBasoLero rpa>kaaHnHa 6€3BeCTHO OTCYTCTBYIOLLMM UKW YMEpPLLUM,
NpaBW/IbHO PaCKpPbIBAET €ro lopuanyeckoe cogepxxaHue n asnserca Hanbonee NoAHbIM.

CywHoCTb (hakTa 6e3BeCTHOro MCYEe3HOBEHUSA 3aK/l04aeTCs B cnenytowem. C MOMEHTa POXXOEHUSA KaXKA bl
YenoBeK CTaHOBUTCHA CybbekTOM npaBa 1 BCTyNaeT B MHOrOYMUC/IEHHbIe CBA3M C APYrUMU JIIOAbMN.

B peTcTBe 3TK CBA3M B OCHOBHOM C POACTBEHHUKaMU, HO C BO3pPacTOM KpYyr cBA3en pacwmpseTcs. He Bce 3Tun
CBA3UN ABNAKOTCA NMpaBOBbIMNA. OHW Tak>Xe CUJIbHO pPa3nnyatoTCd No cTeneHn Ba>XHOCTW ONA YesloBeKa.



HekoTopble U3 HUX CO BpeMeHeM NCYe3aloT, a Ha CMeHY UM NMpuxoaaT HoBble. CBA3M NMPaBOBOIro XapakTepa - 3To
NMpaBoOTHOLLEHUS. 'ECnm oanH 13 cybbeKToB Takol CBA3U NCcYe3aeT, CUTyalus CTaHOBUTCS HeonpeaeieHHo’:
MpaBoOBble OTHOLUEHNA He MPEKPAaTUIINCL, KaK B Cllydae cMepTu cybbekTa, HO N He OCyLLLeCcTBASATCS' .

B cny4ae nponaxu 4yenoBeKa BCe CBA3U CybbekTa yTpadmnBatoTca. ECim yTpadyeHbl TO/IbKO HEKOTOpPbIE U3 CBSA3EN,
TO Nponasllero 6e3 BeCcTn YesioBEKa He CYLLEeCTBYeT .

Mono>xeHne o ToM, 4TO CyTb He3BeCcTHOe OTCYTCTBME 3aK/lo4aeTCcs B NoTepe obpaTHOM CBA3M, OCMapuBaeTCs
psaoom aBTopoB (A.K. FOpyeHko, M.I'. CTy4YnHCKMA 1 ap.).

XapaKTepHO, 4TO BCE 3TW aBTOPbl HE AEeNal0T Pa3nymsa Mexny GakToM OTCYTCTBUA U MHCTUTYTOM. OHM CHUTAIOT,
4TO OOHOro onpefeneHns, Takoro Kak pa3pbiB BCeX CBA3en, oTCyTCcTBue obpaTHOM CBA3N U T.4., HELOCTATO4HO, a
HeobxoAMMOo coYeTaHMe HECKOIbKUX MPU3HAKOB.

Mosatomy M.I'. CTYHYUHCKMIA NPERSIOXKNA NMpu onpeneneHnmn CyLHOCTU dakTa 6e3BeCcTHOro OTCYyTCTBUS BbiAENATb
crnefytowme oCHOBaHUSA: OTCYTCTBME MO MeCTY XUTeNbCTBa, NMPOLAOJIKNTENbHOCTb OTCYTCTBUSA N HEBO3MOXXHOCTb
VNCKJIIOYNTb HEN3BECTHOCTb.

BkntoyeHne BpeMeHU B UHCTUTYT OTCYTCTBUA NOKa3biBaeT, YTO aBTOP HE OT/INYAET UHCTUTYT OT haKTa
OTCYTCTBUA. HTO KacaeTCsa NpuU3HaKa OTCYTCTBUSA MO MECTY XUTesNbCTBA, TO Mbl COrsiacHbl ¢ E.A. MpAHNLWLIHUKOBbBIM
B TOM, 4YTO "Mbl HEe OCNAapMBaEM, YTO OTCYTCTBUE MO MECTY XUTesbCTBa BCerga npegwecrsyet 6ecnonesHomy
OTCYTCTBWUIO, HO XO0Tenn Bbl MOAYEPKHYTh, 4HTO NPeALIEeCcTBYIOLWMA haKT HegoCTaTouYeH ANa onpeneneHns
nocsiegyoLero rnoaoXeHus gen”.

MO>XHO HaxoAMTbCSA BAAIN OT MecTa XXUTEeNbCTBA U NPy 3TOM He bbiTb 6e3 BeCTn nponasLLnM, eC/IM COXPAHATCSA
CBA3M C gpyrumm ntogbmun. Mo cyTn, ocTaeTcsa oguH NMPU3HakK NCYE3HOBEHUS, KOTOPbIN HENb3a UCKIOYNTL. OQHAKO
3T0 He 6osiee 4yeM NoTeps obpaTHOM CBA3M M3-3a OTCYTCTBUA KakKon-nmbo nHpopMaLnm o YesoBeKe.

MpuynH NnoTepn obpaTHOM CBA3N MOXKET BbITb MHOIO, HO HanboJsiee BEpOsATHas 1 NepBas, KOTopas NPUXOAUT Ha
YM, - 3TO CMepTb CybbeKTa, KOTopas XapakTepusyeTcs NOJIHOM NoTepen BCAKOM CBA3N.

MpuynHaMn Takon NOTepPU B NEPBYIO o4epedb MOryT BbiTb CUTyaUnmn, Korga noTeps NPONCXoanT HE3AaBUCMMO OT
0CO3HaHMA cybbekTa. ITO CiiyyHan MOAHON NN YAaCTUYHOM aMHE3UN, TO €CTb MOTEepPU BOCMOMMUHAHWUIA O MNPOLLJIOM.
AMHe3Ms MOXXeT BbITb CBA3aHa Kak C MCUXUYECKUM, TaK U C punsndecknm 3abonesaHnem. OgHako cama no cebe
aMHe3ns He NPUBOAUT K NCHE3HOBEHMIO. OHO AO0J/IKHO NPOMN30MNTU, KOrAa YesI0OBEK BbIXOAUT U3 MPUBLIYHOMO
OKPY>XEHUNSA, TO €CTb 3a Npeaesnbl ceMbn, paboTbl NN Kpyra 611M3KNX KOHTAKTOB, N NepecTaeT 0CO3HaBaTb BpeEMS,
Korpga ero He 6b1J10 psiAoM C KeM-nbo, KTO ero 3Han .

X0Ta OTCYTCTBME ABAAETCHA UHCTUTYTOM FpakAaHCKOro npasa, cam (hakT OTCyTCTBMUA nmeeT bonee wmnpokoe
3HaYeHne, NOCKOoJIbKY 0BpbIBAaET He TOJIbKO rpa>KAaHCKO-NPaBOBbIE CBA3M, HO U JINYHbIE CBSI3U, PErYJINPYEMbIE
ApyruMm oTpacnaMm npasa.

Tak, B rocygapCTBEHHOM MpaBe nucyesatoT nbnpartenn, B agMUHNCTPATUBHOM MPAaBE - XXUTENN OnpeneneHHbIX
TeppuTopmrasnbHbIX eAnHNL, B (hnHaHCOBOM Mpase - HasoronaaTenbwmk. OgHaKo BCe 3TU OTpac/an npasa He
MMEeT NHCTUTYTa OTCYTCTBUSA, N TOJILKO B FPa>KJaHCKOM MNpaBe N TeCHO CBA3AHHbIX C HAM rpa>KJaHCKOM
npoteccyasbHOM, CEMEAHOM U TPYAOBOM MpaBe 3TOT MHCTUTYT HEOBX0AUM ANs NPUHATUS onpenesieHHbIX Mep,
OCHOBA@HHbIX Ha IOPUANYECKOM (PaKTe OTCYTCTBUSA 1L, HaxoOsaWmnxcsa B 6€3BeCTHOM COCTOSIHUN.

B.M. Jlebenes npennaraeT BblAeNATb TPU OCHOBaHUSA: HEM3BECTHOCTb MECTOHaX0XAEHUS, HEBO3MOXKHOCTb
pa3peLleHmns 3TOro NCHE3HOBEHMSA N OTCYTCTBUE MPEONOSIOKEHNN O XXU3HU NnLa.

MpuBeneHHLIN NepeyeHb, MO CyTW, OXBaTbIBAeT BECb NepevyeHb PaKTUYeCKMX 06CTOATENbCTB, KOTOPbIe AOJ/IKHbI
ObITb YCTAHOBJ/IEHbI B CyAe OJ18 NPU3HaHMA rpa)xgaHnHa 6e3BeCcTHO OTCYTCTBYOLWMNM.

B To )xe BpeMsi Mbl CHUTaEM, 4TO TpebyloT AasibHENLWero NccaefoBaHNs HEKOTOpble NonoXxxeHus cT.42 'K PO. Tak,
B AAHHOWM CTaTbe yKa3aHo, YTO Cyd MOXXET Npu3HaTb rpakgaHnHa 6e3BeCcTHO OTCYTCTBYIOLWMM.

CnepoBaTenbHO, IaHHOE NOJIOXKEHME 3aKOHa ABNAETCSH AeTEPMUHUPOBAHHBIM N HE 03HaYaeT, 4To cya 06a3aH B
Ka><KOoM cJlydae yCTaHOBUTb 06CTOATENbCTBA, YKa3aHHble B AaHHOW CTaTbe, U NPU3HaTb rpakgaHWHa 6e3BeCcTHO
OTCYTCTBYWOLWMUM. EC/in cyoM noslydeHbl foKa3aTesibCTBa TOro, YTO JIMLLO YMbILLIEHHO CKPbIJIO CBEAEHNSA O CBOEM
MEeCTOHaX0XXOEHUN .
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