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NABA 1.XAPAKTEPUCTUNKA HOPMbI NMPABA
1.1.MoHATMe HOPMbI NpaBa

Mpexxae 4eM NMpPUCTYNUTb K U3YYEHMIO TaKOro SABEHUS KaK HOPMbl NpaBa, HeobXoAMMO NOHATL, YTO O3Ha4YaeT caMm
TepMUH «HOopMa». Hanpumep, J1. N. CNUpMAOHOB CYMTAET, 4TO "HOPMa-3TO ABJIEHUE, NPUCYLLEE HE TObKO
obuiecTBy, HO 1 NpUpoOaE>.

IT0 06BbACHAETCS TEM, HYTO BCE 0OBEKTbI XXUBOW N HEXXMBOW NPUPOLLI MMEIOT CBOE COOCTBEHHOE «HOPMaslbHOE»
COCTOsIHME, KOTOPOE NO3BONAET 06bEeKTY CyLLEeCTBOBaTb B COOTBETCTBUN CO CBOUM NpefHa3HayvyeHueM. Ecnm ecTb
OTKJIOHEHWNS OT «HOPMbI», TO BO3HUKaET peaKkumsa Kak caMoro obbekTa, Tak 1 OKpy»Katowwmx ero 06beKToB.

Kak n B npupoae, B 06L1EeCTBe TakXXe CYLIEeCTBYIOT «HOpMaibHble» POpMbl YHeNI0OBEYECKOro NoBeAeHUSs, Npun
KOTOPbIX CyLlecTBoBaHMe obuiecTBa cTabnnbHo. Bce ToT xe JI1. . CNprAoHOB NULLET, YTO COUMasibHble HOPMbI,
hencteyowmne B obuiecTse, - 3TO «NOBeAEHME, BblpaXkatoLlee TUNNYHble couMasibHble CBA3U N OTHOowWeHnA» [4]
3aKoH cyllecTByeT Kak 06 bekTUBHas MoAeNb, KOTOpas He 3aBUCUT HU OT KakKoro saBsieHuns. MpaBuio co3gaeTcs
01 TOro, 4To6bl KTO-TO €ro BbIMOJIHAJ, TO €CTb OHO aApPEeCOBaHO HEMOCPEACTBEHHO CybbeKkTy. 465
cnefoBaTesibHO, BEPXOBEHCTBO 3aKOHa MOXXHO Ha3BaTb «HaA/eXalluM NpaBuioM NoOBeAeHNs, AeNCTBYOLWNM B
obuiecTee».

MoaTomy cnepyeT oTMeTUTh, 4T0 J1. . CNMpUAOHOB CMELUNBAET MOHATUSA «3aKOH» N «MPaBUNIO».

Bepx0BEHCTBO 3aKoHa ABNSAETCA 0CO6EHHO Ba>KHbIM BUAOM COLMabHbIX HOPM, PErynpyowmx obecTBeHHbIE
oTHoweHunsa. CooTBeTCTBEHHO, Nlobas NpaBoBas HopMa obafaeT XxapakTEPUCTUKAMKN N KavyeCTBaMun, NPUCYLLUMN
noboin couranbHOM HOpMeE, BbICTYMaKLWEN B Ka4yecTBe HeobxoaMMoro perynsatopa oTHoweHnn B obuiecTse.
FOpuonyeckasi HOpMa CIY>XUT KpUTEPUEM A1 ONpeLnesIeHNsl TOro, Kakoe noseaeHne Nioaen aBaseTCs 3aKOHHbIM,
a Kakoe He3aKOHHbIM. TOT KpUTepuin yCTaHaBAMBaET YeTKNE paMKK 1 MpaBua, KOTOpble MO3BOJIAIT NOAAM
BecTn cebs TeM unm nHbIM 06pa3oM B KOHKPETHOW CUTYyaLun.

BepxoBeHCTBO 3akKoHa - 3To 0bpa3el, MogeNb NOBeAEHNA NOAEN, KOTOpas onpenenseT pamMmKku, B KOTOPbIX Ye0BEK
DOJKeH fencteoBaTb. OHa AMKTYeT Kak BO3MOXHbIe AeNCTBUSA, Tak N AENCTBUSA, KOTOPbIE MHANBUL OOJIKEH U
DOJIXKEH COBepLUaTb B COOTBETCTBUM C HOPMOW, 4YTO onpeaensieT cTeneHb cBoboabl MHOAMBMAA B obLiecTBe.

dTa cTeneHb cBO6OAbl MOXKET BblpaXkaTbCs B AeATeNbHOCTU cybbekTa B popMe CocobHOCTM CO3HaTeNbHO
BbIOMpaTb TO MK MHOE NOBeAEHNE N AENCTBOBATbL MO CBOEMY YCMOTPEHMIO B paMKaX [03BOJIEHHOIO.
CnepoBaTeslbHO, HENOCPEACTBEHHBIM COAEPXXAHMEM HOPMbI ABJISIETCSA COAEP KALLAACs B HEN MHopMauumsa o
nosefeHnn cybbLeKToB OTHOLIEHUA.

FocynapcTBO, CTPEMACH YNOPSA0YNTL 06LLECTBEHHbLIE OTHOLLEHWS, CO3AaeT NpaBuia, KOTOpble ABSOTCA
OKOHYaTeJsIbHbIMU U OTPEAAKTUPOBAHHbLIMN, YETKO CHOPMYIMPOBAHHbLIMW BOJIEN FOCY4apCTBEHHOM BAACTW.
OnHako 0cobeHHOCTbIO MPaBOBOM HOPMbI IBJISETCA TO, YHTO OHa NPUHUMAETCH FOCy4apCTBEHHbLIMU OpraHamu,
Hanpumep, NPe3nheHToM, napjaMeHToMm 1 T. 4.[6]

Kpome Toro, topungnyeckas HopMa MoOXXeT ObiTb NMPUHATA MECTHbLIMWN OpraHamMun BNaCTU N Aake o0bLwecTBeHHbIMMK
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opraHm3aumsaMm, HO MO MHMULMATUBE CaMOro rocy4apcTBa, 4TO B JaHHOM C/ly4ae Ha3biBaeTCsa AesierMpoBaHHbIM
MPaBOBbIM yYpeXaeHNeM.

OnHako, No MHeHuto A. B. MonsikoBa, NpaBoBble HOPMbl HE A0J/1KHbI BbITb TOXKAECTBEHHbLI CAMOMY MX TEKCTOBOMY
BbIPa>KEHWIO, KaK OnNncaHuto HopMbl. OH FOBOPMUT, YTO HOPMbI, KOTOPbIE HEMOCPEACTBEHHO NPMMEHSAIOTCSA
CybbeKTOM, ABAAOTCA COOTBETCTBYIOLWNMN HOPMaMW.

W, B cBOIO o4yepenb, MMCbMEHHbIE NpeanucaHns, To eCTb KOFTHUTUBHbIE HOPMbI, ABASIOTCS NWLb NPeAnoCbIIKOA AN
peanusaunn gencTeytoLlero ctaHgapTa. NpaBoBble HOPMbl UMEIOT CMbIC/ TOJIBKO B CUJTY X 0OLLLECTBEHHOIO
TOJIKOBAHNA U MPaKTUYECKOro NPUMEHEHUS.

HopMbl NpaBa HOCAT peryavpylowmnin xapaktep. OHM CyLWeCcTBYIOT UMEHHO A1 Toro, 4Tobbl 3aKpennsaTb n
npogBuraTb Npasuia U Mo4enn NoBeneHus nonen, Heobxoanmelie He TONbKO A8 caMoro obwecTsa, YTobbl OHO
nmeno 6onee NPOYHYIO OpraHm3aumo obLeCcTBEHHbIX OTHOLWEHUA, HO U A1 roCyAapcTBa B LesioM. OHM Takxe
HanpaBJ/ieHbl Ha yCTPaHeHne HeXXenaTeNbHOro CoLMasbHOro NOBEAEHNS NIOAEN N 3aMeEHY Pa3/IMYHbIX BUOOB
HapyLIeHWNA.

Kpome Toro, ocob6eHHOCTbLI0 MPaBOBOM HOPMbI ABISIETCS OTPa>keHne ee CBONCTB, KOTOpble Hen3be)KHOo
MOBTOPSAIOTCH B KOHKPETHOM MNPaBOOTHOLWIEHUN, BO3HMKAOLLEM Ha OCHOBE 3TOM HOPMbI 1 PErynpyeMom ero.

9TO CBSA3aHO C TeM, YTO BEPXOBEHCTBO MpaBa OTparkaeT BCE COLMalIbHO 3Ha4YMMble MOAE/IN NOBEeAEHMS,
MHopMUpyeT NHAMBULA O TOM, 4TO U MO KakKNUM NpaBusiamMm OH MOXKET MW AOJKEH AenaTb, BbiICTynaeT
pPerynaTopoM coLuasibHbIX OTHOLLEHUN.

Tak>ke Ba)HO, 4Tobbl HOpMa MNpaBa, 4Tobbl CTaTb 0OLLENPUHATON N 3aKOHHOM HOPMOW NoBedeHus, bbina
3akpenaeHa popMasnbHO, TO €CTb Bblpa>KeHa B MUCbMeHHON dopme.[4]

M3 BCero BbilLeCKa3aHHOr0 MOXXHO CAenaTh BbIBOA, 4TO HOPMOM NpaBa CjiefyeT Ha3biBaTb NPaBMJIoO MOBEAEHMUS,
KoTopoe sABnseTcsa obazaTenbHbIM U POPMasibHO onpeaeneHHbIM, CAaHKLMOHNPOBAHHbLIM U YCTaHOBAEHHbLIM
opraHamu rocyapCTBEHHOW BNAaCTW, @ Tak>Xe HamnpaBJIEHO Ha peryampoBaHne CoumaibHbIX OTHOLLIEHWNA,
BO3HUKAOWMNX Mexay NiogbMu.

MpaBoBas HOpMa ABSETCA HEOTbEMJIEMOWN YaCTbio MPABOBOMN CUCTEMBbI B LLEJIOM, N ee 0COBeHHOCTN eCcTeCTBEHHO
npucywm ern. OQHAKO 3TO He 03HAYAEeT, YTO NMOHATUSA «NPaBUJIO» U «NPaBO» CBA3aHbl APYr C APYrOM KakK 4acCTb U
uesoe.

K npr3Hakam nNpaBOBOW HOPMbl OTHOCAT, BO-NMEPBbIX, TaKoW Npu3HakK Kak obuieobszaTenbHbin. Jllobas npaBoBas
HOpPMa pacnpocTpaHsAeTCsA Ha 60/bLLOE KOIMYECTBO XU3HEHHbIX CUTYaLUN, @ TakKXXe UMeeT HeorpaHnyeHHoe
KOJINYEeCTBO NNL, 4TO FOBOPUT O TOM, YTO MPaBoBas HOpMa He MepcoHnpULMPOBaHa.

HdaHHas 0cobeHHOCTb HOPMbI MPaBa MO3BOJISET roCyAapcTBY 0bpallaTbCsA C HEN HE K KOHKPETHOMY JINLLY, @ KO
BceM cybbekTaM 3TOro rocygapcTBa B LLe/IOM, K KOTOPbIM OTHOCATCA KaK u3nyeckme nvua, Tak u topmanyHeckmne
opraHmsauumu.

Bo-BTOpbIX, hopManbHas onpeaesieHHOCTb NPAaBOBOM HOPMbl TakKXXe SABNAETCSA BaXKHbIM NMpu3HakoMm. Jliobas HopMa
npaBa A0J/IKHa 6bITb N3/10)KEHa B MMCbMEHHOM hopMe B opuLnaibHbIX JOKYMEHTax, n3faBaeMbiX roCcy4apCTBOM.
bnaropgaps a3Ton xapakTepucTMKe rMpaBoBas HOpMa MoJslyyYaeT YeTKO OnpefesieHHbIe N BblpaKeHHble TEPMUHBI,
CTPOro onpenenseT paMkun, B KOTOPbIX CyObeKTbl 40J/IKHbI 4ENCTBOBATh.

Takaa KoHconmpaumsa no3sonseT nbexaTb pasNnNyHbIX CyObeKTUBHbLIX TOJIKOBAHWUI, MOAMEHbI IOPUANYECKOI O
TpeboBaHUA N HEHY>XHOW ABYCMbICIEHHOCTW.

B-TpeTbux, ewie ogHUM NMPU3HAKOM BEPXOBEHCTBaA NpaBa CYMTaeTCs NpsiMasa CBSA3b C rOCy[apCcTBOM. ITO
Bblpa>kaeTcCs B TOM (hpakTe, YTO BEPXOBEHCTBO MNpaBa yCTaHaB/IMBaeTCA HEMOCPEeACTBEHHO roCy4apCTBOM U
obecneynBaeTCcsa BCEM CMCTEMON rapaHTU 1 CaHKLMN rocygapcTBa B (hopMe NPUHYANTENbHbIX Mep.

XOTS OHM MPUMEHSAIOTCA TOJIbKO B Te€X ClydasnX, KOrga oTCyTCTBYIOT Apyrve cpeacTBa BO34ENCTBUA Ha
OCyLLeCTBJIEHME BEPXOBEHCTBA NpaBka.

B-4eTBepTbIX, BaXKHbIM MPU3HAKOM MPaBOBOM HOPMbI iBAeTCa MUKpocucTema. SABnssCL NEPBUYHbLIM 3J1IEMEHTOM
MpaBoOBOW CMCTEMbI, HOPMa UMeeT CBOK COBCTBEHHYIO MUKPOCUCTEMY, TO €CTb CTPYKTYPY, B KOTOPOM HaxoaaTcs
B3aMMOCBSI3@aHHbIE KOMMOHEHTbI - MPeAnosIoKEHNE, NOJIOXKEHNE N CaHKLMA.[1]

B-nATbIX, 9 X04y Ha3BaTb TakKoW 3HaK NpeacTaBUTesbHbIM N 0653bIBaOWMM. DTO 03HAYaEeT, YTO BEPXOBEHCTBO
3aKoHa ABNSeTCSA ABYCTOPOHHMM MpPaBWUJIOM NOBEAEHUS, MOCKONbKY 0aHN Cy6bekTbl obnagatoT npaBaMu, a apyrue
0OHOBPEMEHHO HecyT 06A3aHHOCTW.

C ogHOW CTOPOHLI, lOpUANYecKas HopMa npeaocTaBaseT MHAMBMAY cBoboay AENCTBUN AN YAOBIETBOPEHUS
noTpebHocTen HAMBMAA, HaAeNeHHOro 3TUMN NpaBaMu.

Ho, c Apyron CTOpPOHbI, BEPXOBEHCTBO 3aKoHa 0653biBaeT coBepLlaTb onpefesieHHble AeNCTBUS, KOTOopble MOryT
orpaHmnymBaTb cBoboAy onpeneneHHbIX CybbeKToB.

CnepoBaTenlbHO, BEPXOBEHCTBO 3aKoHa coveTaeT B cebe Kak NpepocTaBieHne onpeaesieHHon ceobonbl AeNCTBUNA,



TaK 1 ee orpaHuyeHune. Kpome Toro, NpeacTaBUTESIbHbIN 1 0693aTeNbHbIN XapaKTep MpaBoBO HOPMbI TakXe
NMposBASIETCA B TOM (pakTe, 4TO OAHO U TO )Xe JINLLO0 OAHOBPEMEHHO MMEET KakK npaBa, Tak u 06s3aHHOCTU. DTO
Bblpa)kaeT CBOero poga obbegnHeHne npas u 06s3aHHOCTEN.

MoMMMO BbllLIENEPEYMCIEHHbIX NPU3HAKOB NPaBOBOW HOPMbI, HEKOTOPLIE IOPUCTLI, Cpean KoTopbix A. B. MNMonsikos,
BblAeNSAT Takol NPU3HaK Kak obwmin. B Hem noavyepkmeaeTcs 06LEeCTBEHHO NPU3HAHHANA LIEHHOCTb NPaBoBoW
HOPMbI, PYTMU C/IOBaMU, €€ NNIErMTUMHOCTb.

1.2.Bunabl HopM npasa

MHoronsaHoBble CoLManbHble OTHOLLEHUS, pa3HOoObpa3me NOBTOPSAIOLMXCSH XMNIHEHHbLIX CUTYALUA 1
HeobxoANMOCTb CO34aHNSA OCHOBbLI AN COLMafbHO NOJIE3HOr0 Ye/I0Be4YEeCKOro NnoBeAeHnsa 3aCTaBISal0T NPaBoOBYIO
CUCTeMy yCTaHaB/MBaTb AOCTaTOYHO pa3Hoobpa3Hblie NpaBoOBbie HOPMBbI.

YT06bl ONpenennTb oblwmre n OTANYUTENbHbIE YepThbl 3TUX CTaHAApPTOB, HeobXxoaMMO UX KnaccnduumpoBaTb. B
Hay4YHOW IOPNANYECKON NInTepaType Aal0TCHA pa3fiMyHble KIaccudukaumm npaBoBbiX HOpM. MIHorga 6oiBaeT, 4To
aBTOpPbI NO-pa3HOMy 0603Ha4YalOT OAUH U TOT XKe TUM HOPM, YTO MPUBOAUT K HEKOTOPOW NyTaHULLE B MOHUMAHUW.
MpoaHanmsuposas 1 0606w 1B pa3Hoobpasne noapasaesieHnin, cnegyeT COCPenOTOUYMTLCSA Ha Knaccudurkaumum,
oTpaxkatLien Hanbosee BaXKHbIE OCHOBbI Mogpa3AesieHNs NPaBoBbIX HOPM, Ha8 KOTOPbLIX COCPef0TOYEeHO
60/IbLLIMHCTBO IOPUCTOB.

1.B KpYry NuL, MHTEpPEChl KOTOPbIX OXPAaHATCA HOpMaMK NMpaBa, NPUHATO AeANTb Ha HOPMbl YaCTHOIO Npasa U
HOpMbl Ny6MYHOro NpaBa. ITO pa3feneHne, KoTopoe 6bl10 BbIAB/IEHO €Llle B PUMCKOM MpaBe, CBA3aHO, Npexnae
BCEro, C pa3inynemM Mexxay HopMaMu, BbiparkaloLWMMM NHTEPECh! OTAENbHbIX N1y, 1 X obbeanHeHun (cepa
OTHOLIEHWUI rpa)kgaHckoro obwecTsa).

My6nn4Hoe nMpaBo 3aliuLiaeT To, 4TO BpeanT obLecTBy, a YaCcTHOE NPaBo 3allMLLaeT TO, YTO BPEAUT OTAE/IbHbIM
nnuam. B ToTanuTapHbIX rocyaapcTBax, rae 60ibWMHCTBO 06LWeCTBEHHbIX OTHOLLEHUI ABASIOTCA YaCTHbIMU,
60/bLWan YaCcTb YaCTHOrO NpaBa norjaowaeTca Nyban4HbIM Npasom. [1]

Pa3BuTUE OTHOLLEHUI FPaXKAaHCKOro 0bLecTBa, OCHOBaHHbIX Ha LOPUANYECKOM pPaBEHCTBE N0AEN, Ha NpaBax n
cBobogax IMYHOCTU, ee CaMOCTOATENIbHOCTU, MHMLMATUBE N NPeaNpPMHMMATENIbCKOM AyXe, 3aKOHOMEPHO BefeT K
BO3pacTaHUIO 3Ha4YeHNa HOPM K OTpacsien npasa, PeryampyroLnx NMyLLLEeCTBEHHbIE, LOrTOBOPHbIE, UMYLLLECTBEHHbIE
N NMYLLECTBEHHbIE OTHOLLIEHUNS. KPEeAUTHBIMU N APYTUMU, @ TakKXXe HOpPMaMun Fpa*KAaHCKoOro CynonponsBoacTBa,
KOTOpbIE NX 3alUMLLaloT.

"YacTHOe NpaBo BKJOYAET HOPMbI FPaXKAAaHCKOro, CEMENHOro, TPyA40BOro U APYyrnx oTpacaen npaBa, CBA3aHHbIX C
pa3BuTMEM rpakaaHckoro obwecTtsa. [ybanyHoe npaBo BKJOYaeT rocyAapCTBEHHOE, aAMUHNCTPaTUBHOE,
hnHaHCcoBOE, Yros0BHO-NpoOLEecCyasibHOe U FpaXKAaHCKO-NMpoLeccyasbHoe, a TakXe Apyrne oTpaciu npasa,
perynupytouime eaTesbHOCTb FOCYAapCTBEHHbLIX OPraHoB N My6ANYHbIX LOJKHOCTHBLIX 1L,

Cpean Kputepmes pa3aesieHns MNpaBoBbiIX HOPM Ha Ny6/INYHBIE N YaCcTHbIE Hanbonee BaXKHbIMU SABASAIOTCS
cnepyouive ABa KpuTepus.

"MepBoe: ona ny6baAnYHOro npaBa XxapakTepHbl OTHOLWEHNS "BAacTb-NoA4YNHEHNE", AN 4aCcTHOro npasa —
OTHOLUEHNA IOPUANYECKOrO paBeHCTBa CyObeKTOB.
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