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BBELOEHUE

pa>kgaHCcKoe NpaBo ABASeTCSA OTpac/blo NpaBa, KoTopas obbeAnHAET NpaBoOBble HOPMbI, KOTOPbIE peryampyoT
UMYLLLECTBEHHbIE U JINYHbIE HEUMYLLLECTBEHHbIE OTHOLLEHUS. YKa3aHHbIe OTHOLLIEHWS OCHOBaHbl Ha IOPUOUYECKOM
paBeHCTBE CTOPOH M Ha HE3aBUCMMOCTU NMYLLECTBEHHON CaMOCTOATENbHOCTY C Liefbio Co34aHnsa 61aronpusaTHbIX
yCNoBUIN OS5 yO0BAETBOPeHMs, NoTpebHocTen, KoTopble ABASAIOTCA YaCTHbIMMW, @ TakXXe NOJIHOrO N Ka4yeCTBEHHOro
pPa3BUTUSA SKOHOMUYECKNX OTHOLLUEHNN.

CaMbIM/ OCHOBHbIMUW Ha4ajslaMu rpa>KAaHCKOro 3aKoHoAaTeIbCTBa, KOTOPbIE OTPaXkaloT coAep)XaHune, rnaBHble
oTpacneBble 0COBEHHOCTU peryampoBaHus (MpaBoBOro) M OTparkaloT CoLMasibHYI0 HanpaBAeHHOCTb, 4TO Ha
OAHHbIA MOMEHT MO3BONAET Jly4Lle MOHMMaTb X CMbIC/IOBYO HarMpaBA€HHOCTb, MPaBWUJIbHO NMPUMEHATb U
TOJIKOBaTb FPa>KAaHCKO-NpaBOBble HOPMbI.

NccnenoBaHMIo pas3fivyHbIX MPUHLKUIMOB NpaBa MOCTOAHHO yaenssia CBOE BHUMaHNe Teopus npasa, a Takxe
BHMMaHMe NPMBEOEHUNIO NX B CUCTEMY OnpeeniéHHOro xapakrtepa cuctemy, pa3paboTke Ha OCHOBe
pekoMeHaaumuin, KoTopble NpM3BaHbl COAENCTBOBAaTb YCOBEPLLUEHCTBOBAHMIO 3aKOHOAATENLCTBA, @ TaKXe NPaKTUKK
€ero rnpuMeHeHus.

B pa3Hoe Bpemsa B 061acTu rpa>KAaHCKOro npasa rno nosody npobnemMaTnkm NpuHLMMNOB FPaXKAaHCKOro npasa
(ocBeleHMO KOTOPbLIX MOCBALLEHa AaHHasA KypcoBas paboTa) CBOM nccieoBaHNsA NPOBOAUIIM Takue y4eHble, Kak
C.C. Anekcees, C.H. bpaTycsb, P.3. Jinswunu, B.®. 9koBnes n gpyrme aBTopbl, KOTOPbIE 3aHUMaNCL pa3paboTkon
npobsiemMon Halwero nccnenoBaHuns.

Pa3nnyHbIn ps4 BOMPOCOB O CamMor NpUpoae NMPUHLUMNOB rMpasa B CaMOW lOpuanNYecKon nutepaType o4eHb A4aBHO
paccMaTpuMBaeTCs B Pa3/IMYHbIX KOHTEKCTax. K Takoro poaa Bonpocos obpallanncb Kak y4€Hble-lopucTbl, Tak U1
COBETCKMe npaBoBefbl, KOTOPbIE 3aHUMATCA UCCe0BaHUSAMUN B 06/1aCTUN HbIHELLHEro poCCMNCKOro npasa u
3aKoHoOaTeNbCTBa.

MpepoMeT nccnefoBaHNa — U3yyYeHne rpa)KaaHCKoro npasa.

Ob61BbeKkT nccnefoBaHna — ABNAOTCA NPUHLMMLI, @ TakKXXe Pa3/INYHOro BUAa U XapakTepa NCTOYHUKN
rpa>kAaHCKoro npasa n cuctema.

Llenb paboTbl - npoBecTu nccaenoBaHne NPUHLMMNOB, UCTOYHUKOB N CUCTEMY FpakgaHCKOro rnpasa.

B cBA3M C HEOBXOAMMOCTbLIO AOCTUYb AAHHYIO Liesb, €CTb He0O6X0AMMOCTb B peLleHnn 3a4ay:

- U3y4nTb 1 paccMoTpeTb NPUHLMMLI FPa>KAaHCKOro Npasa;

- MpoBecTn onucaHme cUCTeMbl Fpa>KAaHCKOro npasa;

- [poBecTn nccnenoBaHme NCTOYHUKOB FPa)KJaHCKOro rnpasa.

naea 1. MoHATME 1 BNAbI MPUHUWIMOB FPa>KLaHCKOro rnpasa

1.1. MoHAaTNE N NPU3HAKKU MPUHLMMOB rPpa>KAaHCKOro rnpasa

pa>kaaHCKoOe NpaBo SABMAETCS COBOKYMHOCTbLIO PAa3J/IMYHbIX HOPM, KOTOPbIE peryampyoT HENMYLLLECTBEHHbIE
JINYHbIE N UMYLLIeCTBEHHbIE OTHOLLUEHUS, KOTOPbIE BO3HUKAT MeX4y IpuandyeckuMuv amuamMv v rpaxgaHamu n
OCHOBaHHble Ha PaBEHCTBE CTOPOH, @ TaK)Xe IKOHOMNYECKON CaMOCTOATESIbHOCTN.
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NMyLLLeCTBEHHbIE OTHOLLEHNS - ABASIOTCA OTHOLUEHUSAMUW, KOTOPbIe BO3HUKAIOT MO NOBOAY MO/b30BaHMWSA U
BJIafEHNS Pacrnopsi>XeHNs pa3/INyHbIM NMYLLLECTBOM COBCTBEHHUKOM M He COBCTBEHHUKOM (Kymnis-npoaaka,
MeHa u ap.).

HevMywecTBeHHble OTHOLIEHNS - SBAAIOTCSA OTHOLWEHNS KOTOpble BO3HMKato

no NoBoAy HeMaTepuabHbIX 6nar (YyHUXeHne 4yeCcTu 1 4OCTOUHCTBA inua u ap.).

MoNHOCTbIO BCE rpakAaHCKoe 3aKoHOA4aTe/IbCTBO MPOHU3bIBAOT MPUHLMMALI FPaXXAaHCKOro npasa, KOTopble
OTpakaloT ero camble Hanbosiee 3Ha4YMTEsNbHbIE CBOWCTBA. B CBSA3M C 3TUM NpaBuJibHOE TOJIKOBaHME 1 MOHMMaHue
NPUMEHEHME pa3InYHbIX HOPM FPaXKAaHCKOro npaBa MOXXHO TOJIbKO KOrAa Y4YUTbIBAOTCA obLimne npuHumnbI
rpa>kAaHCKOro npa.a.

Becb nepeyeHb NPMHUNMOB rpa)KgaHCKOro npasa NPOHM3bIBAET MNOJHOCTLIO BCE rparkAaHCKOe NpaBo, HO U
N3BJIEKaKTCHA NOJIHOCTBIO U3 BCEro rpa)kAaHCKoro npa.a.

MoA NpuHUMNaMM Tak XXe NOHMMAKTCA Havyasla rpa>KAaHCKO-NpaBoBOro perynpoBaHns pa3sivyHoro poaa v sBnaa
06LeCTBEHHbIX OTHOLEHMWA. [TONIHOCTbLIO BCE rPpakAaHCKOe 3aKOHO4ATEIbCTBO MOJIHOCTLIO NPOHN3bIBAETCSH
NPUHLMNaMM FPaXKAaHCKOro npasa U oTparkaloT ero Hanbonee cyulecTBeHHble CBONCTBA. B cBA3M € 3TUM
npaBubHOE NMPUMEHEeHNe U NOHMMaHWe Pa3INYHOro BUAa HOPM rpakJaHCKoro 3aKoHogaTeslbCTBa BO3MOXKHO
TONbKO TOrAa, Koraa y4mTbiBatoTCs 06LLme NpuHLMNbI Fpa>KAaHCKOro npasa.

pa>kaaHCKoe 3aKOHOA4aTeIbCTBO NPOHM3bIBAETCA NPUHUMNAMN FPaXKAaHCKOro npaBsa, HO, U HaLAM NOJSTHOe U
HernocpencTBeHHOE CBOE oTpaXkeHue B cT. 1 NpaxgaHckoro Kogekca. O4eHb TPpyAHO NEPEOLEHUTb 3HAYEHNE
YKa3aHHOIro 3aKoHoAaTeNbHOro peweHus. B ctatee 1 MNpaxaaHckoro Kogekca 3akoHodaTesIbHO 3aKpeneHsl
MPUHLUMBI FPaXKAaHCKOro npasa, KOTOpble MOTYT HEMOCPEACTBEHHO PeryampoBaThCa U NPUMEHATLCA
06L1eCTBEHHbIMM OTHOLLEHNSAMN, KOTOPble BXOOAT B NpeaMeT rpakgaHckoro npasa. CamMu NpuHLMNbI
rpa>KAaHCKOro npaBa B YaCTHOCTU NMPUMEHSIOTCS, eC/IN B FPaXKAaHCKOM 3aKoHOoAaTeNnbCTBe ecTb npobensbl, a
Tak>Xe Korja BO3HMKaeT HeobXoaMMOCTb B MPUMEHEHUM aHAJIOrMKN Npasa.

MpYHUWNbI FPaXXAaHCKOro nNpasa B YaCTHOCTU NPUMEHSAIOTCS, €C/IM B FPaXKAaHCKOM 3aKOHOAaTeNbCTBE eCTh
npobenbl, a TakXe Bo3HUKaeT 6onblwas HeobXxoANMOCTb B NpuMeHeHUn npasa. OCHOBHbIE HaYvasla rpa>KAaHCKoro
3aKoHO4aTeNbCTBa €CTb MPUHLMMbI FPaXKAaHCKOro NpaBa 3TO U 03Ha4YaeT peryanpoBaHuns 0bLLeCTBEHHbIX
OTHOLUEHWN, KOTOpPbIE He peryampoBaHHble KOHKPETHOW HOPMOW FPpakKAaHCKOro npasa.

KaXxabl y4aCTHUK rpa>KAaHCKUX NPaBOOTHOLLEHNI He 3aBUCUT OT BOJIENM3BABAEHNSA UHOMO Y4aCTHUKA, He
noaynHsaeTCs emy. 'pa>KaaHCKOe NPaBOOTHOLLEHNE HE MOXKET OCHOBbIBATbCA Ha METoAe «NOAYUHEHUA 1 BNacTU»
rpa>kAaHCKMe rnpaBooTHOLWEeHUA o61afatoT ropn3oHTaslbHbIM XapakKTepoM. YHacTHUKAM rpakgaHCKux
MPaBOOTHOLLUEHUI NPEAOCTaBNAAOTCA OAMHAKOBLIE YCJI0BUA A8 OXPaHbl U OCYLLECTBAEHNSA COBCTBEHHbIX
rpa>KAaHCKMX npas.

HeobxoAnMMO NPUHATL BO BHMMaHWe cefylowmne pakTbl: peasibHblil CTaTyC CTOPOH, UX MNOJI0XKeHMe
MMYLLLIECTBEHHOI 0 XapakKTepa N Apyroe MoXXeT BbiTb COBEPLUEHHO Pa3/INYHbIM, HEOANHAKOBbLIM. MpuHLMA
paBeHCTBa COCTOUT OTHIOAb HE B TOM, 4T0Obl OCYLLECTBUTbL NepepacnpeneneHne, ypaBHATb UMYLLLECTBEHHbIN
CTaTyC y4aCTHUKOB MPaBOBOro oTHoweHus. CyLHOCTb NMPUHLUMMNa - B 0ANHAKOBbIX YCJI0BMAX NMpaBa, Mbo B paBHOM
IOPUANYECKOM PEXMME OS5 BCEX YHAaCTHNKOB NPaBOOTHOLIEHW B Frpa>KAaHCKOM MpaBe, BHe 3aBUCUMOCTUY OT
cTaTyca, IMYHOCTU, POPM COBCTBEHHOCTU N UHBIX OBCTOATENLCTB .

B coBpeMeHHON pOoCCUNCKON NPaBOBON inTepaType CyLecTBYeT MHOXXECTBO Pas/IMYyHbIX AedUHULMA NprUHLMNa
npasa. B ogHnx onpepeneHuax obpallaeTcs BHUMaHUE Ha TO, 4HTO OHU — KaTeropus o6beKTUBHas, B Opyrux,
TPaKTyeTCs, YTO opuamnyeckmne npuHLMUNel — 3TO OCHOBHbIE NAEN.

BpaTtyck C.H. noHMMaeT no4 NpvHUUNaMu BeayLimne Havyana, 3aKoHbl CyLLeCTBOBaHUA U PYHKLNOHNPOBAHNS
[aHHOro ABJIeHWS, NpesIOMeHHbIe B CreuuduKe 3TOro SBJeHus.

Nebepnes K.K. onpenenseTt npaBoBble MPUHLMMNbI Kak Hay4YHO-0600LLEHHOE NONIOXKEHNE, KOTOpPOe OTpaxkaeT
3aKOHOMEpPHOCTWN NpeaMeTa, MeToda U (hopMbl MPaBOBOro peryanpoBaHus. NMpuHLUMNAbI BbIMOAHAIOT HE TOJIbKO
FHOCEO0Norn4ecKyo MYHKLUUIO, HO U PErynaTUBHYIO, T.€. OHU ABJIAIOTCSA He TONbKO UCXOAHbBIMU MOJIOXKEHUAMN
Hay4HbIX TEOPUIA, OHM BLICTYMAKT KaK aKTUBHbIE Ha4vana.

B TO Ke BpeMsl HEKOTopble NMPUHLUMbI BECbMa aKTyasibHble A1 NPaKTUYeCcKon AeATebHOCTU He onpeaeneHbl B K
P®. Tak, B HaCTHOCTW, OTCYTCTBYET yKa3aHne Ha [OOPOCOBECTHOCTb Kak 0bLWMin NpUHLMN rpa)K4aHCKOro npasa.
Ccblnikn Ha Bo06POCOBECTHOCTbL Kak 06bEKTMBHOE OCHOBaHUE peryanpoBaHns rpa>KAaHCKNX OTHOLLIEHUWIA 1
Cy6beKTUBHbIN KPpUTEPU OLLeHKU noBefeHnsa CybbeKkToB FpaXkKAaHCKOro npaea, BcTpeyvawwmecs B MK PO,
OKa3blBAlOTCA HEJOCTAaTOYHbIMK A1 3(PHEKTUBHOINO NPaBOBOro peryanpoBaHus.

MpakTnyeckoe NpMMeHeHne NPUHLMMNOB rPaXKAaHCKOro NpaBa COCTOUT B UX MPUMEHEHUN Npu aHanorum npasa. B
c/ly4asx, Korga rpaKgaHckue npaBoOTHOLLIEHWS NPAMO He yperyampoBaHbl 3aKOHOAATEeNIbCTBOM U
cornawleHmnem CTOPOH U OTCYTCTBYET NPUMEHMMBbIA K HUM 06bl4al [enoBoro 060poTa, K TaKMM OTHOLLEHUSM,



NMpPUMeHsIeTCA rpak[AaHCKOe 3aKOHOA4aTe /IbCTBO, PEryAMpyoLee CXOA4HbIe OTHOLLEHUS .

B KOHKpPETHOW HopMe B BUAY OTCYTCTBUS CaMOM AAaHHOW HOPMbl MPUHLIUTMBI MPUMEHSIIOTCS 1 B 3TOM CJlyyae. B
rpa>4aHCKOM MpaBe K OTHOLLIEHMAM NPU HAaNNYUN Kakux-nnbo npobenos, NpsamMo He PeryanpytoTcs 3aKOHOM,
obbl4aem genoBoro o6opoTa U AOrOBOPOM, FpaXklaHCKOe 3aKOHOAATEIbCTBO NPUMEHSIETCS, peryanpytoLine
NMoXoXKne OTHOLIEHUs. B CBS3M C 3TUM, MPUMEHEHME NMOX0XKECTU U CXOQHOCTW NpaBa ABAsSeTCs NpsMoe
NpMMeHeHne pa3/inyHbIX BUAO0B NPUHLWIMOB rpaXkgaHCKoro rnpaea.

MpaBo - NPUMEHNTESIbHO 3HAaYeHWe 1 NPaBOTBOPYECKOE 3HAYEHNE UMEIDT MPUHLMMbLI FPaXKAaHCKOro npagsa.
MpaBOTBOpPYECKOE 3HAYEHME MPUHLMUIMOB NPOSABSETCS B TOM, 4TO OHU CJ1y)KaT OPUEHTUPOM MPU NMPUHATUN HOBbIX
HOPM MpaBa. B NpaBoONpUMEHNTENIbHOW )Xe NMPaKTUKe NPUHLIUMbLI MOMOTaloT TOJIKOBaTb HOPMbI MpaBa, a Takxe
MOTryT HEMNoCPeACTBEHHO NPUMEHSATBLCS MPW UCMOJIb30BAHWM aHaNOrMN Npaea.
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