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BBEOEHWE

B KoHCTUTYuLUMn PO yCcTaHOBJ/IEHbI FOCYAapCTBEHHbIE FrapaHTUK 3aWmnThl NpaB U cB0604, a TakXKe NpaBo Kak4oro
3allMLLaTb CBOW NpaBa BCEMU He 3anpeLLéHHbIMN 3aKOHOM cnocobamu (cT.45). OaAHMM 13 crnocoboB TakoW 3alnThl
B rpa>kAaHCKOM MnpaBe ABNAeTCSA Bo3MelleHne ybbITKoB (CT. 12 TK PO).

OfHOW N3 akTyasibHbIX NpobsieM rpa)KgaHCKOro npasa sBaseTca npobnema KoMneHcaumn Bpeda, NpuYNHEHHOro
OOHUM nnuom gpyromMy. Kak npaBnio, NpUYNHEHHbLIA Bpen KOMMEHCUPYETCA OEHEXHbIMU CpeacTBaMun, 0gHAKO
TakKoe He Bcerga Bo3MOXHO. Tak)Ke MHTEPECHbIM N Ba)KHbIM NpeaCcTaBAAeTCa aClNekT KOMMeHcaunum Bpeaa,
KOTOpPbIN 6bl1 MPUYNHEH NPECTYMJIEHMEM, TO eCTb JINLLOM, COBEPLUMBLUNM ero. B pamkax gaHHon paboThl
Heob6Xx0AMMO PacCMOTPETb HE TOJIbKO HOPMAaTUBHO-MPAaBOBYH OCHOBY AaHHOI0 MEexaHu3Ma, HO N ero CyLUHOCTb.
WNHCTUTYT BO3MeLLeHUsa yObITKOB UrpaeT BaXKHYO poJib B SKOHOMUKe. Mo BO34EeNCTBUEM Pa3BUTUSA
SKOHOMMYECKUNX MPOoLECCoB B 06LLECTBE ero LWMPOKOoe NpMeHeHne CnocobCTBYET YKPENJIEHNO A0rOBOPHON
OVNCUNMJINHBI YY4aCTHUKOB rpakaaHckoro o6opoTa, BOCCTaHOBJIEHMIO MMYLLLECTBEHHOIO MOJI0XKEHNS
rnoTeprnesLUero, 4T0, Ha Hal B3rn44, yCMamBaeT UHBECTULMOHHYIO NMPUBJIEKaTeNbHOCTb FOCyAapCTBa U fOBepue K
HEeMY B LI€JIOM.

AHann3 N3y4eHHOW NNTepaTypbl MOKa3bIBAET, 4TO BOMNPOCHI BO3MeLweHNs yObITKOB BOJIHOBaIM Y4eHbIX BCera.
AKTMBHO A@HHYI0O TEMY Ha4aan paccMaTpuBaTb OTeYeCTBEHHbIE LMBUINCTbI B NEPNOS BO3HUKHOBEHUS YaCTHOMN
cobcTBeHHOCTU. B topnanyeckon nutepaType AOCTAaTOYHO MHOIMO BHUMaHUA yOenseTcs BoNpocaM npaBoBOW
npupoAabl YObITKOB U NX BO3MELLEHWSA, KOrAa Kak BOMPOChl MpaBONpUMeHeHNs, AO0Ka3biBaHUS pa3Mepa yObITKOB U
MPUYNHHO-CNEeOCTBEHHOW CBA3M OCTAOTCH A0 KOHLA HE UCC/IeA0BaHHbIMN.

BHeceHune nameHennn B FK PO B 2015 roagy cnocobcTBOBasO YBEIMYEHUIO MHTEPECa K U3y4eHunto npobnemaTunkm
BO3MeLlleHMs yObITKOB, HO B HacTosLLEee BPEMS OCTalOTCHA aKTyalbHbIMW BONPOChl A0Ka3biBaHMA pa3Mmepa yobITKoB
M NPUYNHHO-CNEOCTBEHHOWN CBA3M MeX Ay NpaBOHAPYLLUEHNEM U BO3HUKLWIMMUN UMYLLLECTBEHHBIMMK MOTEPSAMU.
pa>kpaHCKoe cynonpon3BoACTBO CTAJIKMBAETCA C onpenenéHHbiMu npobaemamum B chepe Bo3MeLLeHNA YObITKOB
Mo AOroBOpHbLIM 06a3aTeNbCTBaM, TaKMMUM KaK pacyeT yObITKOB, AOKa3blBaHNE OOCTOBEPHOCTM (peasibHOCTN) Tex
00X000B, KOTOpble NOTepneBLIee ANLO0 Npeanosarasao Noay4YnTb Mpu 06blYHbIX YCI0BUSAX FpaXKgaHCKOro obopoTa
M OPYruMun, KoTopble HeobXxoanMo yCcTpaHuTb Aasa 6osee NosHOro N 3pheKTUBHOINO BeAeHNSA CyAebHbIX
pa3bupaTensCcTB. BMecTe ¢ TeM, B lOpUANYECKON NUTepaType HEAOCTAaTOYHO NCCea0BaHbl NPobaieMbl NPUMEHEHUS
MHCTUTYTa 3apaHee oueHeHHbIX yObITKOB B Poccuinckon depepaumn, a Takxe npobnemel onpegeneHns npuYnHHo-
ClleCTBEHHbIE CBA3M KaK lopuanYecKn 3Ha4YnMMONM B TeX Cydasx, korga ybobiTkn 06ycnoBsieHbl HECKOIbKMMMU
MPUYNHaMMU.

HepaBHAA pechopMa rpa)K4aHCKOr0 3aKOHO4aTeIbCTBa CMOra CABUHYTb CUTYaL Mo C «<MepTBOW TOYKN», KOr4a B
CBSI3U C He10KAa3aHHOCTbIO pa3Mepa YObITKOB CyAbl 0TKa3blBajn B UX BO3MELLEHUWN, U cenvac Heobxoanmo
MPOAO/IKNTL Pa3BUTUE NPaBOBOr0 PeryanpoBaHus BO3MeLLEHNSA YObITKOB N COBEPLUEHCTBOBaHWE NPaKTUKK ee
MpUMeHeHus.

Llenbto paboThl siBNSeTCA nccnenoBaHne Bo3MeleHUs yObITKOB Kak obLLer Mepbl rpa>KaaHCKO-NpaBoOBOMN
OTBETCTBEHHOCTW, @ TaK>Xe BbIsiIBJIEHMNE 1M aHaAu3 npobsiem Npn npuMeHeHUN Bo3MeLLeHNa ybbiTKOB, pa3paboTka
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MpeasioXXeHnn No COBEPLUEHCTBOBAaHWUIO rPakAaHCKOro 3akoHo4aTebCTBRa.

Ona [oCcTu)XeHns NoCTaB/IEHHONM LEen B HacToswen paboTe pelatoTcs cnenyowme 3agadu:

1) packpblTb HOPMaTUBHO-NPaBOBblIE OCHOBbI BO3MeLLeHUs UMYLLEeCTBEHHOro Bpeaa;

2) ocylecTBUTb pa3rpaHnyeHne OroBOPHON N AENKTHON OTBETCTBEHHOCTM 3a NPUYUHEHNE NMYLLLECTBEHHOIO
Bpena;

3) onpepennuTb NOHATME U MPaBOBYIO NpMpoay YOLITKOB B rpa>KAaHCKOM MpaBe;

4) aHann3 CyuwecTBYOWNX BUOOB YOLITKOB B POCCUICKOM MpaBe.

O6BbeKTOM nccneoBaHMs ABAAIOTCA 06LWeCcTBEHHbIE OTHOLLIEHWS, CKaAbiBalOLLMECS B CBA3U C BO3MELLEHNEM
MMYyLLEeCTBEHHOro Bpeaa.

MpeomMeToM nccnefoBaHUs ABASIOTCA HOPMbl FPaXKAAHCKOr0 3aKOHO4ATeIbCTBA, PEryMPYIOLLNE OTHOLLEHMWS,
BO3HMKaloLWMe Npu BO3MeLLeHNN NMYLLEeCTBEHHOrO Bpeaa, cyaebHo-apbuTparkHasa npakTuka, opnanyeckas
OOKTpUHa.

MeTononorus nccnefoBaHusa npeacTaBsieHa TeopeTuyeckumMm metogamu: 063op, aHanms, cpaBHeHne n obobLieHne
Hay4HbIX UCCNefoBaHUM O COCTOAHUM NMpobseMbl, aHaN3 U cucTeMaTM3aumnsa pa3NyHbIX Teopuin gas o603HavYeHns
COBCTBEHHON NO3NLMN; CNELNANIbHO-IOPUANYECKMMN MeTO4aMN, TaKUMN KaK (hOpMasbHO-NOrM4eCcKnin MeToq,
CpaBHUTEJIbHO-NPaBOBON MeTo/, MeTo[ CUCTEMHOro aHasin3a, MeTo TOJIKOBaHWUA rnpasa.

TeopeTn4eckon 0OCHOBOW NCCNe[0BaHUSA NOCAYXMUAW TpyAbl B 06/1aCTV rpa)KgaHCKOro nNpaBa TakMX aBTOPOB, Kak A.
A. MuHaunHr, M. . bparuHcknn, B.B. ButpsiHckuia, K. B. Ham, E. A. CyxaHos, B. I. 'pubaHos, A. B. Bonkos n apyrue.
Bo3meLlleHUto ybbITKOB NOCBALLEHbI MHOrMe Hay4dHble paboTsl (C. 3. JInbaHosown, C. JI. QerTapesa, 0. 3.
MoHacTbeipckoro, H. [l. EropoBa n gp.), onybankoBaHbl MoHorpadgum (A. B. CatynxumHa, B.B. BacbknHa n ap.).
MeToA0N0rM4eCcKyo OCHOBY MCCIef0BaHNA COCTaBUI0 KOMIMJIEKCHOE NpuMeHeHne obLeHayYHbIX MeTOA0B
aHasm3a, CMHTEe3a, a TakXXe 4YaCTHO-IpUANYEeCKNX MeTOLOB.

1. OPUONYECKAA XAPAKTEPUCTUKA OTBETCTBEHHOCTW 3A NMPUYNHEHWE MMYLLECTBEHHOIO BPEOA

1.1 HOpMaTI/IBHO-ﬂpaBOBbIe OCHOBbI BO3MelWleHNAa nMmyLleCTBeHHOro Bpena

B Havane naparpada cyntaem uLenecoobpasHbiM pa3obpaTbCa C UCMOJIb3yEMON TepMUHoNormnen. Tak,
rpa>KAaHCKO-NMpaBoBas OTBETCTBEHHOCTb BO3HMKAaeT Npu NPUYMHEHNN UMYLLLECTBEHHOIO yulepba, KOTopbIi
ABNISETCA NOCAeACTBMEM COBEPLLUEHHOr0 NPeCTYNJIeHNS, Bbipa>XeHHbIN B CTOMMOCTHOMN hopmMe. MNof Bo3MeleHnem
yuwepba noHMMaeTcs BbinaaTa AeHeXHbIX CPeACTB BaAesbly uMyllecTsa. BoccTtaHoBAeHUE CyLLeCcTBOBaBLUMX
NPaBOOTHOLLUEHWNI, TO €CTb KOMMNEHcauuio 3a Bpen, NPUYMHEHHbIN NpecTynjieHneM 3a HaHeCeHHbIN yuepb, HocuT
obwunin xapakTep. OaHHasa dabyna o03Ha4YaeT, YTO AaHHaa hopMa NPUMEHSAETCA (PaKTUYEeCKM BO BCEX CllyYasX,
O[HAaKO MMeeTCAa paj UCKIYEHUN, O KOTOPbIX Mbl MOBeAEeM peyb no3xe. MiIMeHHo obLimin xapakTep BO3MeLLeHUs
ywepba CToNT B MPOTUBOBEC BCEM APYrUM (hOpMaM rpakgaHCKO-NPaBOBON OTBETCTBEHHOCTU, MPUMEHSAEMbIM
TOJIbKO B CJly4asnXx, onpenesiéHHbIM 3aKOHOM WJIN JO0rOBOPOM.

MHorve yyeHble-npaBoBefbl, B TOM Yucne JlaHTyx H.B., yTBepAatoT, 4To npu hopMUpOBaHNN FpakgaHCKo-
NMpaBOBO OTBETCTBEHHOCTN HEOOXOAUMO yYMTbIBaTbL Hanyme Tpex (hakTopoB. Bo-nepBbix, 3TO AeNcTBME Nuua,
COBEepLUMBLLEro HapyLlleHne, To eCcTb ero NPoTMBOMNpPaBHOe NoseAeHUe. Bo-BTOpPLIX, 3TO peasibHble NoTepu, ybbITKH,
Bblpa>XeHHbIe, HanpuMep, B AeHEXXHOM 3KBMBAJIEHTE U1, B-TPETbUX, B3aVMOCBA3b MexXAy AeNCTBUEM U
nocneacTemeM, ToO eCTb HeobXo4MMO YCTAaHOBUTb, YTO UMEHHO AENCTBUSA NnLa NPUBENN K JaHHbIM NOCeACTBUAM .
HaHHas hopMyna NpMMEeHSeTCs TakXXe B TPY40BOM, YFOJIOBHOM U APYrUX oTpacnsax npasa. OgHako ANns Hac
Ba>XHO, YTO NMPUMEHeHNe pacCMaTpPUBAEMON Mepbl OTBETCTBEHHOCTU BO3MOXKHO B OTHOLLEHUAX, KaCatoLLnxXcs
cobcTBeHHOCTU. TakXXe AeNCTBME AaHHOMO0 MexaHM3Ma Ha4YnHaeTCsa Npu HaHeceHun yuwepba cobcTBEHHOCTM nnua.
Hanee oTmeTuM, 41O Ntobaa NpaBoBas cMCTEMa MMEET CBOEN Lesblo 3aluMTy NpaB 1 3aKOHHbIX NHTEPeCcoB
rpa>kaaH. B Hawem cnyyae, Noa 3aWmMTON HaXOAATCSA NpaBa COBCTBEHHOCTM rpakAaH, KOTOpble OXPaHAITCS
KoHcTuTyumen PO, 'K P® n nHbIMWM HOpMaTUBHbLIMU AOKYMeHTaMu. MNpu HapyLweHun npas B paboTy BKOYaeTCs
MexaHN3M 3alLunTbl, OCHOBHOWN 3a4a4yell KOTOPOro SiBJISETCS BOCCO3AaHMe OTHOLIEHMW, CyLLeCcTBOBaBLUNX A0
HapylweHuns. IMeHHO BOCCTaHOBIEHNEM MNpaB 3aHUMaeTcs cyaebHasa cnctema. OTMETUM TakxKe, YTO HeobxoanumMo
4YeTKO onpefenaTb pa3Mep npuynHeHHoro yuepba, 4Tobbl He 4ONYCTUTL HE3aKOHHOro oboralleHuns. To ecTb
BNagenel He Oo/HKEH NonydYnTb 6onblue, YeM HY)KHO, YeM BbINo A0 HapyLleHusa npasa. [JaHHaa hyHKLMA npaBa
Ha3blBaeTCs BOCCTaHOBUTEIbHAsA, UM KOMMeHCaTopCKas.

ITOT MexaHMN3M BblpakaeT KOMMNEHCATOPHYIO CYLLIHOCTb Bo3MeLleHMs yulepba Kak Mepbl OTBETCTBEHHOCTMU.
MpaBoBas npobaemMa KOHKYPEHLNN MeXAY OOrOBOPHLIMU U AeNNKTHbIMK TpeboBaHUAMN He Bbinia pelleHa B



rpa>k4aHCKOM MpaB.e.

Ecnv Brageney nepepan Bellb Ha OTBETCTBEHHOE XpaHeHUe, U oHa nornbna B pesysbTaTe BUHOBATLIX AENCTBUIA
yNpaBJSioLLEro, 3Ta CUTYaLUst MOXXeT BbITb pa3pelleHa Kak C TOYKM 3peHMs HapyLUeHUsl AoroBopa XpPaHeHUs 1
NMpUMeHeHNs NMpaBuJ 4OrOBOPHOM OTBETCTBEHHOCTU YNpaBAsOLWEro, Tak U B COOTBETCTBUM C NpaBuiaMun OenKTa,
MOCKOJIbKY UMYLLIECTBO Bafesblia normbao B pesysibTaTe NPeCcTynHbiX AeNCTBUIA MUa, NPUYMHUBLLErNO Bpe.

Mo HaleMy MHEHUIO, 3aKOH He OrpaHNYNBaeT BO3MOXXHOCTb Bbibopa crnocoba 3almThl HapyLLUEHHbIX FPaXKgaHCKNX
npas. CrefyeT TakXXe 0TMeTUTb, 4TO BbIOOP AENNKTHOro NN AO0roBOPHOro TpeboBaHUSA CYLLECTBEHHO BJIMSIET Ha
LWIAHChI Ha MoJlyYeHne KoMMneHcaummn 3a yuepb. Mpa>kaaHCKO-NpaBoBasi 0TBETCTBEHHOCTb 33 HEUCTONIHEHUE
0b6s13aTeNbCTBa, CBA3aHHOI0 C OCYLLECTB/IeHNEM NpeanpuHMMaTeIbCKO AeATEeNbHOCTW, HOCUT CTPOrnii XapakTep
N He 3aBUCUT OT BUHBI, a AeJIMKTHAsA OTBETCTBEHHOCTb, KaK MpaBuJio, OCHOBLIBAETCS Ha MPUHLUMNAX BUHBI.
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2 MpaxxpaHcknn kogekc Poccuinckonm ®epgepaumn (4actb nepsas) oT 30.11.1994 Ne 51-03 (pea. o1 24.07.2023) //
CobpaHune 3akoHogaTenbcTBa PO. 1994, Ne 32. C1. 3301.

3 F'paxkpaHcKkmin kogekc Poccnnckon ®degepaunn (HacTb BTOpas) oT 26.01.1996 Ne 14-03 (pen. o1 24.07.20231)//
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