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BBepneHune

CaMbIM pacnpoCTPaHEHHbIM MPaBOBbIM UHCTUTYTOM, PEry/INPYIOLLM FPpa*KaaHCKMUE NMPaBOOTHOLLEHNS, ABNSeTCS
caoenka. MmeHHo oHa aBnseTca 6a3ncomMm yHKLNOHUPOBAHMSA rpakgaHckoto obopoTa B o6nacTm ToBapHO-
LEeHEeXHbIX OTHOLLEHUI. AKTYallbHOCTb M3y4YeHUs npobaeMaTuKn CAenoK 1 OroBOPOB B COBPEMEHHbIX YCI0BUAX
rpa>kjaHCKMX NPaBOOTHOLLEHUIN onpefenseTcs ee CyLeCTBEHHbIM BANSHUEM Ha Pa3BUTUE PbIHOYHbLIX OTHOLUEHWA.
BykBanbHO HEGOMLLLON NCTOPNYECKNI MPOMEXYTOK HavYana 90-x rofoB CNpOBOLMPOBas MHOXKECTBO (DaKTOB,
KacawLWnxcs 4eNCTBUTENbHOCTY caenok. KoppekTnpoBKa 1 ynopsagodyeHue rpax JaHCKMX NpaBoOTHOLIEHWNI
OOCTUraloTCA 3a CHET TaKoro MHCTPYMEHTa Kak cesika, YC/I0BUS KOTOPOW A0/ KHbI CTPOro COOTBETCTBOBATb
HOpMaM 3akoHa. Caesika BbICTynaeT B POJIN HEOTHEMJIEMON COCTaBSAIOLLEN XN3HEeAEeATEe/IbHOCTU YesI0BeKa,
MOCKOJIbKY eXXeJJHEBHO BCTPeYaeTCs B XXU3HM YesioBeKa, HanpuMep, B CJly4ae OCyLLeCTBJIEHUS MOKYMNOK NN B
c/nlydae onsiaThl Npoe3da B TpaHCcnopTe, Kakmux-nnmbo ycnyr. NMNocpencTBOM NPaBOOTHOLLEHW, 3aK/l04aeMbiX B
CAENKW, BblLUEYNMOMSAHYTble AeNCTBUA NpnobpeTatoT NpaBoBOW XapaKkTep.

HaHHas paboTa noceaweHa npobnemam caenok B Poccunckonm depepaymn. 3Ha4MMbIM IOPUANYHECKNUM CNOCOBOM
ocyLwecTsneHna cybbeKTUBHbIX FpakAaHCKUX NpaB cHMTaeTCsA coBeplleHue caenok. OTcofa cnenyeT, 4TO HOPMbI,
perynmpytoLuime MHCTUTYT CAENOK, AOJKHbI 6bITb OnpeaeneHbl B 3akoHogaTenscTee 6e3 HefoCTaTKoB U Npobenos,
WN 3TO MOXKET MPUBECTU K Cepbe3HbIM Npobriemam rpa>kgaHckoro obopoTa.

AKTYanbHOCTb TEMbI UCC/Ief0BaHNA paboThl 3ak0YaeTCs B BO3pacTaHUM 06beMa 1 3Ha4YMMOCTU caenok. Micxons
N3 TEOPETUYECKNX IPNANYECKUX 3HAHUN, BAXXHO OTMETUTL, YTO CAEJIKM ABAAITCA OAHUM U3 CaMbIX F1aBHbIX U
pacnpocTpaHeHHbIX OCHOBAHNN BO3SHNKHOBEHMWSA rpakAaHCKUX npas 1 o6s3aHHOCTeN. Takme 0OCHOBaHUSA YKa3aHbl B
rnepeyHe ctaTbyn 8 NpakaaHckoro kogekca Poccuinckon ®epepauymm ot 30 HOs6psA 1994 r. Ne 51-03 (ganee - MK
P®). MoMnMo 3TOro, Ba>kHO OTMETUTb OT/INYME COENOK OT APYrUX topuandecknx akTos. A Takke Heobxoanmo
OTMETUTb aKTYyaJIbHOCTb JAaHHOW TEMbl B YBE/INYEHNN KOIMYeCTBa el B CyAaxX Ha TeMy HeAeNCTBUTEIbHOCTH
CAENOK, YTO ABNAETCS r1aBHbIM aCeKTOM COBPeMeHHON cynebHom npakTuUKN. IMeHHO nMpakTuKa nosioXuna
OCHOBOMOJIaratoLLee Havyasio akTyaslbHOCTM BOMpPOCa HELENCTBUTENbLHOCTU caenok n obycnosuna ocoboe
BHUMaHVEe B COBPEMEHHOWN IOPUANYECKON NUTepaType.

Llenb nccnepoBaHusa - paccCMOTpeTb NPaBoOBOE perynpoBaHne HeAenCTBUTEIbHOCTH.

HdocTmxeHune uenun B xoge paboTel TpebyeT pelieHnsa cnenyowmnx 3agay:

- pacKpbITb NPaBOBOE peryanpoBaHMe cAesIoK B POCCUCKOM rpaklaHCKOM Nnpase;

- MPeACTaBUTb XapaKTEPUCTUKY OCMOPUMbIX N HUHTOXXHbIX COEJIOK.

O6BbEeKTOM UCCe0BaHMS BbICTYMAT rpakAaHCKO-NPaBOBbie OTHOLLEHWS, BO3HUKAKOLWMeE MPU COBEPLLUEHUN CAENOK
B Poccuinckon denepaunm.

MpeomMeToM nccnenoBaHUs ABASIOTCA HOPMbI, PEryNpytoLmMe BONPOChbl HEAENCTBUTENbHbLIX CAESOK.
TeopeTunyeckon 0CHOBOW nccnenoBaHus asnaoTca paboTel [.E. borgaHosa, B.B. Kabonosa, 3.F0. Ko3bipesa, C.B.
Hapywkesuy, A.C. HnkutuHon, A.1O. MNeTtposa, U.1O. NMonosoin, A.M. CnpoTkuHa, M.B. TentokKnHom n apyrux.
[MpaBoBYyl0 OCHOBY AaHHOW paboTbl cocTaBuam KoHCTUTyuus PP, NpakgaHCKMM Kogekc PP, n nHble HOpMaTUBHbIE
aKTbl, yCTaHaBJ/IMBaloLWMe NMopsaaoK COBepLUeHUS CAESI0K U YC/I0BUA X AeNCTBUTESIbHOCTN

NccnepoBaHme oCcywlecTBAAETCSA C MOMOLLbIO CIeAYOWNX HayYHbIX MEeTOL0B: aHain3, CMHTE3 nHhopMaumm n3
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[OKYMEHTOB, MeTo/ibl 0606L1eHNs 1 MOCTPOEHUS aHaNoOrnn AN PopMySIMPOBAHUS BbIBOAOB, 0bLLIEHaYYHbIE
MEeTOAbl NHAYKLNN 1 AeAyKLUN, MPOo6JIEMHO-XPOHOMOMNYECKNA N CPABHUTEbHO-UCTOPUYECKUIA METObI.
CTpyKTypa paboThl BK/OYAET BBeAEHNe, ABE aBbl, 3aK/l04EeHne, CINCOK UCMOJ/Ib30BaHHOM nTepaTypsl.

1. MpaBoBOE perynmpoBaHmne COeN0K B POCCMNCKOM FpakAaHCKOM rnpase
1.1. MoHATNEe N NPpU3HAKWN CLESIKN

B coBpeMeHHOM rpa>kiaHCKOM 3aKoHOoAaTenbLCcTBe npobsiemMa NpU3HaHWUA CAENOK HEAENCTBUTEIbHBIMU SBJISETCS
OOHOWM N3 3Ha4YMMbIX, TaK KaK TakKme CAeflKM OKa3biBatloT NnarybHoe BAMSIHME Ha COCTOAHUN SKOHOMUYECKON 1
COLMaNbHOM XXWN3HW CTPaHbl, TEM CaMbIiM NOAPbLIBas CTabnNbHOCTb XO3ANCTBEHHbIX CBA3EN B FPaXgaHCKOM
obopoTe. B cooTBeTCcTBUM €O CT. 153 K PO caenkamm NpusHaOTCAa AENCTBUSA FPaXKAaH 1 lopuanyecknx nuy,
HanpaBJieHHble Ha YCTaHOBJIEHME, N3MEHEHME NN NPeKpaLleHne rpakaaHCckux npas n obssaHHocTen. «Caoenka
paccMaTpuBaeTCs Kak NpaBoMepHOe BOJIeBOe AeNCTBMNeE, Lesiv KOTOPOoro npnuaaeTcs npasosoe 3HavyeHue. K Takomy
MHEHWUIO MPUXOAAT NPaKTUYeCKN BCE LUBUANCTLI. AHANN3NPYS BHYTPEHHIO CYLLHOCTb CAe/IKK, 0ObIYHO BbiAeNAoT
TakKne KaTeropum, Kak BoJsis, BOJen3baBJieHMe, NPaBoOBOE OCHOBaHMe, MOTUB. JaHHOe onpefesieHne COLEepPXXnT
Takune 31eMeHTbl, Kak NMPaBoOMepHOCTb, BOJIEBOW XapaKTep, 3HAYMMOCTb LesieHanpaB/ieHHOCTN OeACTBUN» .
CnepoBaTenbHO, «CAENKaMUN NPU3HAIOTCA LiesleHanpaB/ieHHble 4eNCTBUA CyOBbEKTOB 1 UX NpsaMasn Lesb, KOTOPbIX
YCTaHOBJIEHME FPaXKAaHCKMX NpaB uam 06a3aHHOCTEN, M3MeHeHNe Taknx npas n obs3aHHocTen nnbo, nx
npekpaLieHmne» .

Coenkamum npusHalTCa LesieHanpaBJs/ieHHble AeCTBUSA CyObeKTOB 1 X NpsAMas Lesb - yCTaHOBAEHNE
rpa>kAaHCKMX NpaB nan 0643aHHOCTEN, U3MEHeHNe Takux npas 1 obasaHHocTen nnbo nx npekpawieHune. «Llensb,
npecnegyemMas cybbekTamm, CoBepLUaloWMMM CAeNKY, BCerga HOCUT NMpaBoBOW XapakTep - npuobpeTeHune npaBa
CcoBCTBEHHOCTU, NMpaBa NoNb30BaHWS ONpeaeneHHON BeWbo N T. 4. B cuiy 3TOro He SBRAOTCS caenkamm
MOpaJibHO-ObITOBbLIE COrflalleHns, He Npecieaytolmne NpaBoBoOn Lienu, - CorsalleHns o CBUAaHuM, CoBepLleHnn
Mporyakn n T. 4. TunnyHasa ona aHHOro BMAa CAesIoK NMpaBoBas Lesb, pagn KOTOPOW OHa CoBepLuaeTcs,
Ha3blBaeTCA OCHOBaHMEM caenku. OCHOBaHME CAENKN LOJIKHO ObiTb 3aKOHHbLIM 1 OCYLLECTBUMbIM> .
MpaBoMepHOCTb NoBefeHns He TpebyeT, 4Tobbl BCe BNAbI CAeN0K Bbln NPAMO NpeayCMOTPEHbI 3aKOHOM,
HanpoTWB, BMOJIHE BO3MO>XHbI CAEJIKW, 3aKOHOM He NPeayCMOTPeHHble, TpebyeTcsa nnb, 4TOObl OHU He
MPOTMBOPEYNIN 3aKOHY, He HapyLlasin ero 3anpeTtos. Bmecte ¢ TeM 'K P® pa3pellaeT 3akt04aTbh CMELLaHHbIe
CAENKW, B KOTOPbIX COAEPXKATCA 3NE€MEHThI pa3/INyHbIX CAEJIOK, KaK NpegyCMOTPEHHbIX U HE NpeayCMOTPEHHbIX
3aKOHOOaTeIbCTBOM.

B pe3ynbTaTe coBeplUeHUS CAENKN BO3HUKAIOT npasa 1 06493aHHOCTU y 1L ee COBEpLUMBLUMX. ITO OTAMYaET
CAENKN OT aAMUHUCTPATUBHbBIX aKTOB, B CUJTy KOTOPbIX NpaBa N 0653aHHOCTN MOTYT BO3HUKHYTb BC/I€ACTBUMN
BbIHECEHWNSA TAKOro akTa agMUHNCTPATUBHbLIMK OpraHaMun. Takxe npasa u 0643aHHOCTM MOTYT BO3HUKHYTb,
M3MEHUTLCH 1 BOBCE NPEKPATUTLCS HA OCHOBAHMK peleHns cyda. He cMOTps Ha CXo)Kue MocniencTBus, Hn
pelleHns cyna, HM akKT agMUHUCTPATUBHbBIX OPraHOB HE MOryT U3gaBaTb caenkun. «Caenkn Bcerga npencraBnsioT
coboin BoneBble akTbl. OHM COBEpPLUAOTCSA MO BOJIE YHAaCTHNKOB rpakgaHckoro obopoTa. MoCcKosIbKY 3aKOoH C
COBepLUEHMEM CAESIKN CBSA3bIBAET YCTAHOBNEHNE, U3MEHEHNE NN MPEeKpaLLeHne rpa>KgaHCKNX rnpas 1
0643aHHOCTEN, COENKN OTHOCATCSA K KaTeropumn topmandecknx aktos. Kak opngndeckume hakTbl, OHN
npeactasnatoT cobon Hanbonee pacnpoCcTpPaHEHHYIIO FPynny NpaBoOMepHbIX AeNCTBUNA, T.e. AeNCTBUNA, OTBEYalOLLNX
TpeboBaHMAM 3aKOHa, APYruUxX NPaBoOBbIX akTOB» . CAenka - 4eNCTBMe, HanpaBJ/ieHHOEe Ha AOCTMXeHNne
onpenesieHHOro NPaBoOBOro pesyfbTaTa. HanpaBneHHOCTb BOAN CybbekTa, CoBepLUatowWwero CAefKy, oTAn4yaeT ee
OT IOPMANYECKOro NoCTyMnKa.

MHOrMmMmn aBTOpPaMM NCCNEAO0BaJINCb Pa3/INyHbIE BOMPOCHI CAEJIOK, B TOM 4Yucse n ee noHATue. Tak, N.b. HoBuukuin
npensioxXnn nop CAEeNKON NOHUMaTb: «NpPaBOMEpPHOE IPUANYecKoe AeNCcTBMe, CoBepLlaeMoe OgHUM Nun
HECKOJIbKMMW eeCrnocobHbIMU nLaMin, BbICTYNAOWMMKN B Ka4YecTBe CybbeKToB rpa>kAaHCKMX npas,
HanpasJlIeHHOE Ha yCTaHOBJIeHNE, N3MEHEHMEe NN NPpeKpaLLleHne rpaXK4aHCKMUX NPaBoOOTHOLLUEHWA» .
[encTBuTeNbHO, NOL CAEIKON MOHMMAETCA LesieHanpaB/ieHHOe BoJien3bsBaeHne cybbekTa rpa)KgaHCKOro npasa,
obnapatowiero HeobxoanmeiM 06 bEMOM AeecrnocobHOCTM Aa ee COBEPLUEHNS «HanpaBJIEHHOE Ha 3aKOHHOE U
OCYyLLEeCTBMMOE BO34ENCTBME Ha hakTuHeckmne obLiecTBeHHbIe OTHOWEHNS NYTEM BO3HUKHOBEHUS, U3MEHEHUS Uan
npekpaLLeHna COOTBETCTBYIOLLUX FPparkaaHCKMX npas nmbo obs3aHHOCTEN, coaep>xaHne KOTOPOro COOTBeTCTBYeT
NOOJINHHON Bosle CybbeKTa, BblpaXeHHOE NPefyCMOTPEHHbBIM 3aKOHOM CNoCcob0oM, 1 BKoYaeT B cebs ycnosus,
Nnpu3HaBaeMble NPaBoOM CyLLEeCTBEHHbIMU> .

TeopeTnKo-KOHUENTYaIbHOE ornpenenerHmne NoHATUSA «caenka» 3akpensaeHo B FK PO n nogpasymeBaeTt
HenocpenCcTBeHHbIe AENCTBUSA rparkKaaH v IpuanYecKnx auL, HanpaBieHHble Ha YCTaHOBJIEHME, U3MEHEHNE NN



npekpalleHne rpa>kgaHckmx npae n 06a3aHHOCTEN B X04e OCYLLeCTBAeHNs rpakgaHckoro obopoTa.
3akoHo[aTeNnbCTBO PP ycTaHaBAMBAET HEKOTOPbIE 06LWMe KpUTEepUn 418 BOSMOXXHOCTW OCYLLECTBJIEHUS CAENKN.
Ecnn Mbl roBOpyM 0 (hU3NYECKUX NIML@Xx, TO K HUM, B MepBYI0 o4epellb OTHOCUTCS [eecnocobHOCTb, onpeneneHHas
CT. 21 TK P® 1 yacTn4yHaa geecrnocobHOCTb (onpeaeneHHbIn AN HEeCOBEPLUEHHONETHUX, CT. 26 TK PO,
ManosneTHux cT. 28 'K P®). To eCTb 0O4HUM 13 Ba)KHeNLWNX (haKTOPOB NpU 3aKI0YEHUN CAENKN PU3NYeCKnMHn
NnuaMun SBASIETCS CBOEro poda BO3PACTHONM LeH3. Tak, K MpuMepy, onpeaenstoTca BUAbl CAEN0K, KOTOpble BNpase
3akJllodaTh MasnoneTHMe B Bo3pacTe oT 6 A0 14 neT. K HAM OTHOCATCA: Menkue BbiTOBble CAENKN; CAENKN,
HanpasJ/ieHHbIe Ha MOJlyYeHUe BbIrO4bl, €C/IM OHM B CBOIO o4epelb He TpebyloT HOTaprasbHOro YAOCTOBEPEHUS;
CAENKN Mo pacnopsi>KeHno cpeacTBamMmm, NpefoCcTaBAeHHbIMU NX 3aKOHHbIMUW MpeacTaBUTeNaMn C cornacus
nocnenHmnx .

B cooTBeTCTBMM C HOpMaMu, yperynnposaHHbeiMu K PO, HecoBepLLueHHONeTne B Bo3pacTe oT 14 oo 18 neT, BNpase
camocToATesnibHO, 6e3 MoayyYeHnsa Cornacmsa 3aKOHHbIX NpeacTaBuTesnen, NMOMUMO CAENOK, YKa3aHHbIX B CT. 28 TK
P® camMoCTOATENBHO pPacnopsi>XaTbCA CBOMMU COBCTBEHHLIMK AoX0A4aMu (K mpumMepy, CTUNeHAnen), LOX040OM OT
aBTOPCTBaA MO UTOram NHTENNIEKTYasIbHOM AeATesIbHOCTY (HayKa, NCKYCCTBO U T.4.), BHOCUTb BKJaAbl B KPEOUTHbIE
opraHu3saumnm, a TakXXe pacnopskaTbCs [OX0AaMM OT HUX, BbITb YJleHaMn KOONepaTMBOB.

Hapsaay ¢ paclwunpeHneMm BapuaTUBHOCTU OTHOCUTEJIbHO BUAOB COEJIOK, KOTOPble HeCOBEpPLUEeHHOoJIeTHME oT 14 ao
18 neT BNpaBe 3akN04NTb, Ha HUX JIOXKNTCS BpeMsa MMyLLeCTBEHHOW OTBETCTBEHHOCTUN. OQHaKO0, 3aKOHHbIE
npeacTaBUTENN NMPU HaMYUN A0CTaTOYHO ybeanTenbHbIX apryMeHToB MOryT MHULUNMNPOBATb YEpPe3 OpraHbl
cyaebHom BNacTn orpaHNYeHne nan aneHne HeCoBepLLUEHHOIeTHEero npaBa CaMoCTOATE/IbHO pacnopsXaTbCs
cBOoUM 3apaboTKOM, 3a UCKIIIOHEHMEM CllyYaeB, 3aMKCUPOBaHHbBIX B HOPMaTMBHO-MPABOBbIX aKTaxX.
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