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1.2. dyHKLMNM TOSIKOBAHUA HOPM MNpasa

YHUuBepcabHbIM (PakTOpoM, Hanbonee akTUBHO B/INSIOLWMNM Ha XXMU3HEeAeATeNbHOCTb KaXk40ro YesIoBEKa, SIBJISETCS
cucTema perynsaumu. 3To uenbii Habop CTaHOAPTOB, C KOTOPbLIMU YESIOBEK CBSI3aH C POXKAEHUS.

MpaBoBble HOPMbl B CPABHEHUM C 06bIYasiMK, MOPasibHbIMU HOPMaMUK U T.M. OKa3blBalOT Hanbosbllee BANSHME Ha
YenoBeKa M onocpenyloT MPOLECcC ero gesatenbHoCcTu. [4].

lMpaBo B HacTosiLLee BpeMA CYLEeCTBYET N (DYHKLMOHNPYET C LIesblo PErYJIMPOBAHNSA U yNopsA04YnBaHUA
06L1eCTBEHHbIX OTHOLUEHWA. DTO OTMNpPaBHaA ToYkKa AJ18 NOHMMaHUA 3aKoHa. B cBoux nccneposanmsx C. H.
K0>XeBHWUKOB FOBOPUT O MpaBe Kak 06 MHCTUTYyUnoHanbHOM 0bpa3oBaHNK, peryanpyowem nopeaeHne nonen,
KOTOpOEe AeNCTBYeT U PYHKLMOHNPYET TOJIbKO MpU CrefyoWeM yC0BUN: eC/IN €ro npeanncaHnsa TpaHCINpyTCa
B NOBeZeHMe OTAEsbHbIX JINL, N OpraHn3aLuni.

CnepyeT OTMETUTb, YTO U3AaHME 3aKOHOB N MHbIX HOPMATUBHbIX NPaBOBbLIX aKTOB HE SIBNISIETCA CaMOLeNbio ANns
rocynapcTBa. «[lpaBoBas HOpMa cama no cebe, — oTmeyvaeT P.3. /i, - ToSIbKO onpeaeneHHbIn TeKCT
IOpPUANYECKOro cogepxaHusa. OCHOBHas Leflb HOPMbl - BOMJIOTUTL €€ B COLUMabHYIO NPaKTUKY. TONbKO
couMasibHble MPAKTUKN, KOHKPETHbIE OTHOLLEHUSI MEXAY II0AbMU COCTAB/IAIOT peasibHYl XWU3Hb NPaBOBON
HOPMbI».

OAHaKo ceroaHsLWHeMy obuiecTBy HeobxoaMmMo pa3bnpaTbCs B pa3iMyHbIX BUAaX NCTOYHMKOB NpaBa, TO €CTb B
TOJIKOBaHUM NPaBOBbLIX HOPM.

AHanMsnpys PNANYECKYIo INTEPaTypPy, MOXKHO C YBEPEHHOCTbLIO CKasaTb, Y4TO npobsiemMa TOJIKOBaHMSA NPaBOBbIX
HOPM HeOOHOKpaTHO obCcy>Xaanacb LOPUCTaMU, HO N CEroAHS 3TOT BOMPOC MO-NMPEeXHEMY aKTyaleH.

Mo MHEeHWNIO HEKOTOPbLIX aBTOPOB, lopMaNYeCcKoe TOJIKOBAaHUE - 3TO PacKpbITUE COAEPXKaHUA 3aKOHa U MPaBOBbIX
HopM [2]. Opyrue lopucTbl MonaratT, YTO TOJIKOBaHME NpaBa - 3TO MHTeIeKTyaslbHaa 1 4o6poBoibHas
DesaTeNbHOCTb FOCY4apPCTBEHHbLIX OPraHoOB, AOJ/IKHOCTHbIX JNL, 06LLEeCTBEHHbLIX OpraHU3aunin, rpaxnaH,
MPaKTMKOB, YYEHbIX, HanpaB/eHHas Ha YCTaHOBJIEHME COAep KaHMS NPABOBbLIX HOPM U pacKpbiBatoLas B HUX BOJIO
3akoHopaTens [1].

NHTepnpeTauns NposiBNSIETCS TakXKe KaK MOHUMaHWe CMbIC/a, COAepP >KaHMs 3aKOHa UM MHOTO roCyAapCTBEHHOIO
akTa [10]. YTBepAaeTcs TakXKe, YTO TOJIKOBaHUE - 3TO NPoLLeCcC NO3HaHUA NpaBa, 3ak/0YatoWNACA B MOHUMaHNN
1 06 BACHEHUN CMbIC/IA U COOEPXKAaHNA €ro HOPM, Bblpa>KEHHbIX B 3aKOHOAATEIbHbIX UJIN MHbIX HOPMaTUBHbIX
aKTax, C Lesbio NOHATb, NPaBWUJIbHO peasin3oBaTb N e4UHO06pPa3HO BbINOJIHUTL TpeboBaHUA NPaBOBLIX HOPM B BCE
cybbekTbl npaBa [1].

C. H. Ko>keBHMKOB MpuLLEeN K BbIBOAY, YTO TOJIKOBaHME (MHTepnpeTaumns) NpaBoBbIX HOPM - 3TO AEATESIbHOCTb
onpepneneHHbix CybbeKTOB, HanpaBieHHas Ha YCTAaHOBJIEHME CMbIC/Ia U COAEPXXaHUA MPaBOBbIX HOPM AN
NMPOAYKTUBHOW 3aKOHOTBOPYECKOW paboTbl U MPaKTUYECKON peann3aumn OJXKHOCTHLIMY MLaMKU, roCy4apCcTBOM,
obLLecTBEHHbIMY OpraHu3aunaMmn mn T.m. [6]
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Ha ocHOBaHWM N310)KEHHOI0 aBTOP NpeAnosiaraeT, YTO TOJIKOBaHME MPaBOBbIX HOPM Ba>XHO AJ15 MPaBOBOIro
peryimpoBaHuns n ABnseTca HeobxoaAnMbIM 06CTOATENBCTBOM CYLLECTBOBAHMSA N pa3BMTUS NpaBa. PaccMmaTpumBas
BOMPOC TOJIKOBAHUSA NPaBOBbLIX HOPM, HEOBX0AMMO NPOaHaAN3NpPoBaTbh PYHKLUN TONKOoBaHUA.[1]

B3rnsabl y4eHbIX-NnpaBoBeLOB Ha 3Ha4YeHNEe NHTepnpeTaTUBHbLIX PYHKLMA B HEKOTOPbLIX OTHOLLUEHUAX
pasnmM4yatTCs.

HekoTopble aBTOpbl NoJaratoT, 4YTO CAeUNPUYeCcKMMM PYHKLNAMN NOSINLENCKOro NepeBofa ABAATCA: a) MOUCK
MHGpopMauum; 6) pyHKUMSA aHannsa n 06obueHns; (B) KBanngurkaLms; r) MOTUBALMOHHLIN; () KOHTPOJIb U
MOHWUTOPWHT; €) INLOM BMNpaBo; X) NpaBusibHas KOppekKLmns; 3) co3fgaBaTb 3aKOHbI[3].

MHorumne yyeHble BbIAeNa0T cnepyowme hyHKLMN: KOTHUTUBHYI0, CMeLnguyeckyto, peryisToOpHYLo, penpecCcuBHyto
N CUTHaJIbHYI0. 9TO 06BACHAETCSA TEM, YTO NO3HaBaTeNbHas QyHKLUMSA BbITEKAET U3 CaMOro CoAep XKaHus,
CYLLLHOCTM TOJIKOBaHWS, B X04e KOTOPOro cybbekThbl MO3HAIOT NpaBo, CoAep>KaHne NpaBOBbIX HOPM.

DYHKLMA KOHKpeTU3aLunm - Mpu TOJIKOBaHUM NMPaBOBbIX HOPM HYaCTO KOHKPETU3MPYET U YTOYHSAET HOPMY C y4EeTOM
KOHKPETHbIX 06CTOATENLCTB; 3Ta PYHKUMSA NPOABAAETCA B Mpouecce PyHKLMOHaNbHON nHTepnpeTaumn. 3ToT
MeToh uHTeprnpeTaunm Heobxoamm, Korga nepeBofynK 4as NOHUMaHUS 3Ha4YeHNs HOPMbl LOJIKEH YYUTbIBATb HE
TOJIbKO ee hOpMasibHbIN aHaIn3, HO U PaKTOPbl, B KOTOPbLIX HOPMa peann3yeTcs.

NTakK, B cTaTbe 1101 K PO ycTaHOB/IEHO, 4TO Npu onpeaesieHnn pasMmepa KoMneHcaumMm MopasbHOro Bpega
OOJKHbI Y4MTbIBaTbCA TpebOBaHNSA pa3yMHOCTU 1 CMPaBea/IMBOCTU, a TakxKe pakTm4eckme obCcToAaTeNnbLCTBa, Npu
KOTOPbIX NPUYNHEH MOpPasbHbIA Bped, U nHANBMUAYyabHble 0cobeHHOCTK noTepnesLiero. [7].

MHorvne aBTopbl NOOYEPKUBAIOT PErYIATUBHYIO PYHKLMIO, KOTOPas NMposBaseTCcsa B popMe opuLmaibHOro
pasbsACHeHNA 1 3aBepLllaeT NpoLecc HOPMAaTUBHOIO perynpoBaHmsa obLecTBEHHbIX OTHOLWEHNI. DTO O3HA4YaeT,
4YTO rpa>kfaHe v opraHu3aunm, a Takxxe rocygapcTBeHHbIE OpraHbl U COTPYLHUKN MPaBOOXPaHUTEbHbIX OPraHoOB
OOJIKHbI PYKOBOACTBOBATHLCA HE TOJIbKO MPaBOBbIMM HOPMaMM, HO U aKTaMun UX oML MaIbHOrO TOJIKOBaHUS.

EcTb ewe npaBooxpaHuTenbHaa GyHKUMA. OnpeaesieHHble akTbl TOJIKOBaHUSA U30al0TCA C Liesiblo rapaHTUpoBaTb
€AVHCTBO N 3(HEKTUBHOCTb PENPECCUBHON NPaKTUKK.

HdaHHas pyHKLMA ncnonb3yeTcsa ans ohpmumnasbHOro nepesoda, oCyLWecTBAIEMOro ynosiHOMOYEHHbIM OpPraHoOM.
Takaa nHTepnpeTaumsa N1lb YTOYHAET CyLleCcTBYIOLWMe CTaHAapThl U He CO34aeT HOBbIX.

OcobeHHOCTb AaHHOIro TOJIKOBaHMA COCTOUT B TOM, 4TO OHO A@eTcs Ha 0CHOBe 0606LLeHNa NPaKTUKN NPUMEHEHNS
npaBoBbIX HOPM. Ero uenb - obecne4ynTs egnHOObpasHoOE NOHUMaHME N HadJiexxallee NpMMeHeHNe NPaBoOBbIX
HOpM. K akTaM HOPMaTMBHOIO TOJIKOBaHMSA OTHOCATCA: pa3dbAcHALWME akTbl KOHCTUTYUMOHHOro Cyana Poccmnckon
depepaynm v ap.

Heobx0AMMOCTb TaKoro TOJIKOBaHNSA 06 bACHAETCS HEOAHO3HAYHOCTbIO TEKCTA HOPMbl 3aKOHOAATEIbHOIr0 aKTa U
HeBepHbIM MOHMMaHMEM ee CMbIC/1a U Coaep XaHus.

Mo MHeHWIO pafda nccnenosaTesien, Takasa MHTepnpeTaumsa ABASeTCA HOPMaTUBHOW, MOCKO/IbKY ee pe3yfbTaT
Bblpa>kaeTcs B (hOpMe NHTEepPnpeTaTMBHbLIX HOPM, HaBA3bIBAaEMbIX APYruM cybbekTam. A. @. YepaaHueB cyuTaeT,
YTO «3TO HOPMbl Ha HOpMax. OHK NPeanuUCbIBAlOT, Kak cedyeT MOHMMATb U MPUMEHSTb Apyrue npaBoBbie
HOpPMbI.[2]

CnepoBaTeflbHO, Takas MHTepnpeTauna HeoThesiMMa OT CaMoro CTaHAapTa U He MOXXET OCYLLEeCTBAATLCS
He3aBUCUMO OT Hero. Ecnm ctaHpgapT 6yaeT oTMeHeH, ero 06bsACHeHMe Tak)Xe nepecTaHeT MPUMeHSATbCS.
«HopMaTuBHOE pasbsAcHeHUe, — oTMeYaeT B. H. [poTacoB, — He nMeeT CaMOCTOATE/IbHOIr0 3Ha4YeHNSA N LeJSIMKOM
paspenseTt cyabby TONKYEMOro akTa: ero OTMeHa UM U3MEHEHNE OOJIXKHbI, KaK MpaBuo, NPpMBOANTL K
COOTBETCTBYIOLLEN OTMEHE UN N3MEHEHNIO 0OPULMAJIbHOrO HOPMATUBHOIO pa3bsacHeHna» [11].

B nuTepaType TakXe BblAessieTCcs CUrHasbHasa yHKLWS, MO3BOASOWAS NP TOJIKOBaHMN 06HapyXnTb npobensl B
TEeXHNKO-MPaBOBO NPUPOLE NPaBOBbIX HOPM. 3TO «CUTrHaM» 3aKOHOOATeN0 0 He06X0ANMMOCTH
COBEpPLUEHCTBOBaHWSA COOTBETCTBYOWMX CTAaHAAPTOB.

Ha ocHOBaHWM N310)KEHHOIO aBTOP NPUXOANT K BbIBOAY, YTO NPU MCMOAb30BaHWUN N060N PyHKLUN TOSIKOBAHNS
MpaBoOBbIX HOPM A0J1>KHA BbITb ACHOCTb N oNpefeneHHOCTb OTHOCUTESIbHO TOJIKYEMbIX HOPM.

CnepyeT OTMETUTb, YTO TPAKTOBKA NPaBOBOIro peryaMpoBaHna AOMNOJIHAET NpoLuecc peryampoBaHus
obLecTBeHHbIX OTHOLWEHW. bnarogaps nHTepnpeTaunm npaBoBble HOPMbl FOTOBbI K BHEAPEHUIO U BHEAPEHMIO Ha
npakTuke.

1.3. Buabl TONKOBaHUSA HOPM npasa
B 3aBucMmMocTuM oT cyb6bekTOoB, yCTaHaBAMBaOLWMX COAEP KAHWE NPaBOBbIX HOPM, MPUHATO pa3nMyaTb ABa

OCHOBHbIX BMAa TONKOBaHUA: opmumnanbHoe n HeouumansHoe.
OqZ)I/ILI,I/IaJ'IbHOG TONIKOBaHME - 3TO pa3bACHeHNe 3Ha4YeHNda NpaBoBbIX HOPM, NCXOOALWNX OT FOCy,D,apCTBeHHOIZ



BNACTU N nMerLwmnx obazaTeNbHbIA XapakTep ANa BCeX CyObeKTOB, OTHOLIEHNSA KOTOPbLIX PEryINPYOTCS
pa3bsACHAEMON HOPMOW.

OdnumranbHOe TONKOBaHME UHOM4a Ha3blBAlOT 3aKOHHbLIM, TO €CTb OCHOBaHHbLIM Ha 3aKoHe 1 06A3aTe/IbHbIM.
B Poccuinckon ®epepaunm oprunanbHOe TONKOBaHNE OCYLLECTBAAETCA NMpeacTaBUTeNbHbIMU OpraHaMu,
KoHcTuTyumoHHbiM CyaoMm Poccuinckon denepaumu, MNMpasntensctsomM Poccninckon depepaunn, FeHepasabHbIM
npokypopom Poccuiickon ®epepaumn, BepxosHbiM Cynom Poccuiickon depepauim n COOTBETCTBYOWMMN
opraHamu Poccuinckas Pepepauns. cybbekToB Poccuinckon depepaumnu. [6]
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