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Hanu4ne opraHoB, pearnpyowmx Ha 31o0ynotpebneHns npaBamMmm n peryanpyowmx nx, Mo>XeT pacCMaTpuBaTbCs
KaK rapaHTusa cobnogeHns nono)xxeHnn KoHctutyumm Poccuiickon ®depepaumn.

Tak, 4acTb 3 cTtaTbn 17 KoHCTUTYyumn Poccuinckon depepaumm, oTCbi1as K NpaBoBbIM HOPMaM, YeTKO
yCTaHaBAnBaeT 06583aHHOCTb BCEX FPaKAaH He HapyLwaTb npaBa 1 cBoboabl APYrMX AWML, NPU OCYLLECTBAEHUN
cobcTBeHHbIX cBOOOA 1 NpaB. PyKOBOACTBYSACh NOOXKEHUAMU KOHCTUTYUMK, CMBLICA 3anpeTa Ha 3soynoTpebneHune
npaBaMn packpbiBaeTCs Kak 0683aHHOCTb rpa)kAaH He HapylaTb nNpaBa 1 cBob6oabl ApYrnx AL Npu peaamsaumn
cobcTBEHHbIX NpaB. TakuMm 06pa3oM, HapylleHne Takol 0693aHHOCTU MOXXET NpeAcTaBnsaTb cobon
3no0ynoTpebrieHne npaBoMm.

3noynoTtpebneHne npaBoM - 3To hOpMa peanmsaLnm NpaBa N XapakKTepPHbIA B NPaBOBOro akTa, K KOTOPOMY
npmnberatoT nnua, peanmsylolmne CBoM rnpaesa NyTeM COBEPLUEHNSA MPOTMBOMNPABHbLIX AENCTBUNA, MPOTUBOPEYALLNX
LensaMm npasa, HaHoCALWMX yuepb rocyaapcTsy, obLecTBy Wi oTaesbHbIM Anuam [16].

3noynoTtpebneHne npaBaMu - 3TO OCYLLLECTBJIEHNE 3TUX MPaB ONacHbIM, BPeAHbIM UM aMOpasibHbIM CrOCcoboMm,
KOTOpOEe XapaKTepmnsyeTcs KOHKPETHbIMU OEeNCTBMSAMU, MPOTUBOPEYALLMMN 3aKOHY, NpecieayowmnmMn Lenb
NnPUYNHEHWs Bpeda APYyruM avuam Win yrposbl UX npaBaM.

Hanpumep, 3n1oynoTpebneHnem npaBamMun sSiBASETCA HAMEPEHHOE BbICEJIEHUE apeHaaTopa Anuom, obnagatowmm
npaBoOM 4YacTHON COBCTBEHHOCTN, KOTOPOE BbiCENAET apeHaaTopa 6e3 yBa)KMTesibHOW MPUYNHbI, KPOME TOro, 4To
OH ABnsieTCA COBCTBEHHMKOM UMYLLLECTBa.

Ipyron npumep - 0TKas 4JeHa CeMbU apeHpaTopa Np1M3HaTb 0O6MEH MO pas/InYHbIM OCHOBaHUAM. B 3TOM cnyyae
BWAHO, 4TO 3510ynoTpebsieHne NpaBoM NPMBOAUT K HapyLLUEHUIO NpaB APYrux Y1€HOB CEMbM.

AHann3npysa NnpneeLeHHY0 Bbille NHhopMaLmnio, MOXXHO CAenaTb BbIBOA, YTO A1 NPU3HaHUA nosefeHns cybbekTa
3noynoTpebneHnem npaBamMmm HeobXxoAnMbI Cleayowme Npu3Haku

- Hann4ne cybbekTuBHOIro NpaBa y nmua, peanansyoLlero npaso;

- OCyLLLeCTBASAETCA OeATe/IbHOCTb, CBA3aHHaA C peasuvsaunen npasa; u

- NpaBo MUCMosb3yeTcs B ywepb 4acTHbIM UK 06LLEeCTBEHHbIM NHTEpecaM, a He AN AOCTUXKEHUS CoLnanbHON
uenun, HaobopoT

- HeT HapyLLeHna KOHKPETHOro 3aKOHa; C IOPUANYECKON TOYKM 3peHNs, NoOBeLeHMe

- ECcTb nocTpafaBllas CTOPOHa;

- IMeKTCA NoC/IeACTBMNA NPaBOBOro xapakTtepa [12].

Bnunasa Ha cynebHbin npouecc, enepanbHbil apbuTparkHbI cyn MOBOIKCKOro oOKpyra B CBOEM NOCTAHOBJIEHUN OT
11 ceBpana 2019 roga Ne A72-4451/2019 [13] pa3bACHWI, 4TO BaXXHENLWIMM NPU3HAKOM 3710ynoTpebaeHna npaBom
ABNAETCA HaJIMYNE XKESTaHUA U HAMEPEHUS NPUYMHUTDL BpeL APYrOMY rpaKAaHWHY, MyCTb U YMbILWJIEHHO crenyeT
Yy4nTbIBaTb, YTO HE BO BCEX CJlyHasiXx BO3MOXHO NpuU4nMHEHUe ABHOro Bpena. Hanpumep, ecnu apeHgonaTesb
BbicenseT apeHpaTopa 6e3 obbAcCHeHUa NpUYNH, TPYAHO YCTAHOBUTbL, YTO apeHAoAaTeNlb HaMepeBasiCa MPUYNHNTD
Bpen. ApeHAodaTeNlb OTCTanBaeT CBOU UHTEPEChl U OCYLLLECTBISET CBOM 3aKOHHbIE NpaBa, He obpallas BHUMaHUA
Ha Bpen, NPUYUHEHHbIN apeH4aTopy.
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1.2 NcTopunyeckoe pa3BuTune pexxmma s3noynotpebseHns npasom

3noynoTpebneHne npaBaMmn 3aTPYAHSI0 Cy4ONPON3BOACTBO elle co BpemeH [lpeBHeln Pycun. Y)xe B ApeBHOCTH
BO3HMKaAn npobnembl C 0TJI0XKEHMAMN, a camo pa3bupaTenbCTBO 3aTAMMBaNOCh Ha AnMTenbHoe BpeMms. 1o aTon
npuynHe Hoeropoackasa CynebHas NpamoTa ycTaHOBMAA YyCN0BMA U NpaBuia cobniogeHns cyaonponssoacTsa [3].
CyAnbs He HeCeT OTBETCTBEHHOCTU, eC/n 3ajep>XKa pasbupaTenscTea NpomsoLlna n3-3a NoBefeHns y4acTHUKOB
npouecca. Ecnn xe 3apepxka pasbupaTtenscTBa Npom3oLlia No XxalaTHOCTU CyAa, IMLO MoXeT obpaTnTbCcs B
BepxoBHbIN Cyn,

Ons HabnogeHws 3a cynebHbIM npoueccoM npurnawaeTcsa cynebrbii npuctas. Takum obpa3om.

[ns HEKOTOpPbIX MPOLLECCOB NMPeayCMOTPEH HE3AaBUCUMbIN CyaebHbIN CPOK.

CynebHas xapTusa COoepXXUT KpUTEpUM, 3arnpeLlaoLme YacTble OTKAaAblBaHNS cynebHbix 3acefaHunii, 4Tobbl
npenoTBpPaTUTh 3/I0HAaMepeHHoe NnoBeeHne rpa>kaaH, y4acTByowmx B cyaebHom npouecce. CTopoHa, HECKOJIbKO
pa3 (ocobeHHO Bonee aByx pa3) oTknaabiBatowasa cyaebHoe pazbupaTenbCTBO U YKJIOHAKOLWASACA OT ero
nposeneHus, Tepset gesno [15].

B MNMckoBckon CynebHon MpamMoTe HapyLLleHUs 3aKoHa CaMUM CyA0M OTHecCeHbl K 31oynoTpebneHuto npasom (CT. 3).
3akoHoAaTesNb CBSi3a] AaHHYO NpaBoBYO GOpMy C CyaebHbIM NOAKYNOM, KOTOPLIA BO3HUKAET MPu HENpPaBUJIbHOM
pa3peLlleHnn aena n HecnpaBenJMBOCTU M3-3a@ JIMYHOWM aHTUNATUKN UK, HaobopoT, 13-3a ApPy>KObl C 0 AHUM K3
Y4aCTHUKOB.

dopMMpoBaHME LLIEHTPaIM30BaHHOMO rocyaapcTBa, HavyaBlweecs B 1497 roay, cnocobCcTBOBAMIO Pa3BUTUIO
3aKoHoAaTesNbCTBa, HO MO Mepe TOro Kak rpakaaHe coBepLuann Bce 6osblue NpecTynjeHnn 1 NpaBoHapyLUEHNNA,
3aKoHOopaTeNbCcTBO TpeboBaso COOTBETCTBYIOLMX N3MEHEHUN N A0NOAHEHUN. [na Toro 41obbl caenath cyaebHble
npoueccol 60s1ee ToOYHbIMU U 3aKOHHbLIMUK, BbI10 CO3AaHO 06bIYHOE NPaBo, Ha3BaHHOe 3aKOHOM O cyaebHoM
pasbupaTtenbcTee (1497).

CucTtema Cynonpon3BOACTBa BKJOYaeT B cebs HOpMbI, 3anpeLlatowme 3noynotpebneHne npaBom Ha cynebHoe
pa3bupaTenbcTBo. Pasgensl 32 1 36 3aKoHa 0 Cy0NpPoOn3BOACTBE 3anpeLlatoT BiopokpaTuyeckmne npouenypsbl.
BONbLWINHCTBO MONOXKEHU BblsIN 3anMCTBOBaHbI M3 HOBropoACKOW yCTaBHOM rpamMoThbl, a Bo3MelleHne ybbITKOB
BCerja Bo3Jiarasiocb Ha BUHOBHYIO CTOPOHY. [17]

B CynebHuke 1497 roga Bnepsble Obi BblAeNE€Hbl TaKMe MOHATUSA, KaK «36eQHMNYeCcTBO» (JIOXKHbIA AOHOC, JIOXKHOE
o6BuHeHMe). CornacHo ctaTbsaMm 8 1 39, 3Ta NPakTUKa orpaHMYMBanach caydaaMm ocobo TSXKKOro rNnoBeaeHuns, a
MaKCMMaNbHbIM HakKa3aHueM 6bila CMepTHas Ka3Hb.

MoHapxunyeckasa popMa npasaeHUs NO3BOJIMAA CO34aTb HOBYIO cyaebHyto cnctemy B 1550 roay [5]. CynebHas
cucTeMa cymTanacb eaUHCTBEHHbIM UCTOYHMKOM MNpaB B cTpaHe: CyaebHbiii koaekc 1550 roga B 3Ha4YMTENIbHON
CTeneHn oTMeHna npaBoBble HOpMbl CyaebHoro kogekca 1497 roga, HO NPW 3TOM MO3BOJINI NOABUTLCSA HOBLIM
nonoxeHnsam. Ctatbsa 73 rnacuT, 4To 3n0ynoTpebneHne npaBoM nMeeT MeCTO, €C/IN B3bICKMBaeMasa CyMMa
He0B60CHOBaHHa UM ecnn UCTel, pacCYUTbiBaeT NMYLLECTBO APYroro Jnua Ha B3bICKMBAaEMYO CYMMY ”
[OKa3blBaeT, YTO 3TO MMYLLLECTBO NpUHaANexXuT emy. Takum obpa3omMm, ncrew, puckyeT 6biTb 06BUHEHHBLIM 1
MpuBJIeYEeHHbIM K OTBETCTBEHHOCTW 3@ MOLLUeHHnYecTBo [14].

5 Hos16ps 1723 r. C NpUHATMEM 3TUX YKA30B CyAbl NOJIyYMUSIM NMPaBO 3aCTaBAATb BUHOBHYIO CTOPOHY M3naraTb CBOE
0es10 HeNoCpeACTBEHHO B cyae, 4Tobbl «n3be)xaTb BOMIOKUTLI» N HE AOMYCTUTb HAMEPEHHOr 0 3aTArMBaHNA Uin
YKJIOHEHMS CTOPOHbLI OT pa3bupaTenscTsa.

B cTaTbe 6 Yka3a o cyaebHbIX hopManbHOCTAX FOBOPUTCA O 3510ynoTpebaeHnn NnoACcyAHOCTbIO, KOrAa rpakaaHuH
OOHOBPEMEHHO NoJAaeT UCK B ApYyroe MecTo, TeM CaMbIM yBEIMYMBAs WAHChl HA BbIMMPbILW. YKa3, MPUHATbIN
MeTpom I, ucnonb3loBasncs BNaoTb A0 Bennkon cynebHom pecdopmbl 1864 roga. 3Ta pedpopMa KapAnHaibHO
M3MeHWa NepBOHaYvasibHYO Npouenypy.
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