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BBepeHune

AKTYaJIbHOCTb TeMbl NCC/Ief0BaHUSA 3aKJIl04aeTCs B HeJOCTAaTOYHO NMOJSIHOM U3YYEeHUN NHCTUTYTa OeJINKTOB B
Hay4yHOW nuTepaType BBUAY €ro BOSHVUKHOBEHMWS N Pa3BUTUSA, HECMOTPSA Ha TO, YTO AaHHbLIN NHCTUTYT ABAsSeTCA
OOHUM 13 CTapenLwmnx B POCCUNCKOM Mpase, a TakXXe YHUBepCasibHbIM CPeACTBOM 3aLUNTbl FPakKAaHCKUX npas.
OTcyTCTBME eANHOro Noaxona K MOHMMaHWI0 NCCIeayeMOoro MHCTUTYTa TakXe BblABUraeT Ha NepBbli MaH TemMy
nccnenosaHus. Jo CUxX Nop ocTalTCa AUCKYCCMOHHBIMU BOMPOCHI MOHATUA «YBbITKM», UX NMPaBOBOW NPUPOLLI,
NPUHLMWNOB N (PYyHKL A BO3MELLEHNA YOLITKOB, 4O CUX MOP OCTATCA ANCKYCCUOHHBLIMM BOMPOCHI pasrpaHu4eHuns
y6bITKOB OT CMEXKHbIX MPa>KAaHCKO-MPaBOBbIX KaTeropui, CywecTByeT MHOXXECTBO Kiaccudhukaunim BuaoB
ybbITKOB, B TOM YMCJIe€ 3aUMCTBOBaHHbIX N3 3apybeXXHbIX MPaBOBLIX CUCTEM, CYLLLECTBYET MHOXXECTBO BOMPOCOB B
NpaBoONPUMEHNTEIbHON NMpPakKTuKe.

KpoMe Toro, akTyasnbHOCTb TeMbl 00yc/ioBieHa HeAaBHUMU U3MEHEHNAMM B FPaXKAaHCKOM 3aKOHOAATeNbCTBe,
KOTOpbIe TaK)Xe 3aTPOHYIM MHCTUTYT BO3MeLlleHns yulepba. Ha cerogHAWHNIA AeHb CYLWEeCcTBYEeT He Tak MHOro
HaY4HbIX UCC/IeA0BaHW, MOCBALWLEHHbIX HOBOMY NYTW pa3BuTUSA cyaebHOM NpakTUKM No Bo3MeLLeHuio yulepba.
Nckn o Bo3melleHun yuiepba nofatoTcsa B CyAbl HEAOCTaTOYHO 4acTo, HECMOTPSA Ha TO, 4YTO BO3MelleHue yuiepba
ABNAETCSA YHMBEPCasbHbIM CPEACTBOM 3aLUNThI FPaXKAAaHCKMX NpaB U rapaHTUpyeT snuy, NpaBa KOTOpPOro 6uiin
HapyLleHbl, MOJIHOEe BO3MeLLeHNe NPUYNHEHHOro emy yuiepba, 3a UCKJI0YEeHMEM CJlyHaeB, KOrAa 3aKOHOM uUan
cornaweHnem npenycMoTpeHo Bo3MeLleHne yulepba B MEHbLUNX pa3Mepax. DTO CBA3AHO C pa3HbIMU NMPUYMHaMMU,
rIaBHOW U3 KOTOPbIX ABASETCS CIOXHOCTb NpoLeaypbl B3bickaHua yuiepba.

Llensto kypcoson paboTbl Npu3HaeTCs NpoBefeHne aHan3a NoHATNSA YObITKOB B rpa>kAaHCKOM npaBe v npaBui ux
ncyYnCNeHuns.

Ona pocTuxeHns NoCTaB/IEHHOM Luenn HeobxoAnMo pelnTb cregylolime 3agaydu:

[ pacCMOTpeTb MOoHATMNE YObITKOB B FPa>KAaHCKOM MpaBe;

0 chopMynnpoBaTb HYHKLUN YOLITKOB B rpa>kAaHCKOM Npase;

[ BbISBUTb KnaccmduKkaLunio ybblTKOB B FpakgaHCKOM Mpase;

[J npoaHann3npoBaTb LieHbl U Tapudbl 418 onpefesneHns pasMmepa yobITKOB;

0 M3y4nTb ncyucaeHme ybblTKOB NyTeM Ha4YNC/IEHUA Ha CYMMY MNPOLIEHTOB.

O6BbEeKTOM KypCOBOIro UcciefoBaHUs ABAAIOTCSA obLLeCTBEHHbIE OTHOLLEHWS, BO3HMKaloLW e B rnpoLecce
peann3aunn npasa Ha Noay4yeHue ybbITKOB.

MpeoMeToM faHHOW paboThbl ABAAIOTCA Hay4YHble AOCTUXKEHUS N HOPMATUBHO-NPaBOBble akThl, 3aKpensioLwmne
nosioXXKeHnsa o6 ncyncneHmnmn ybouiTKOB B rparkAaHCKO-MpPaBoBoM ciepe.

PaccmaTpuBaemas B paboTe TeMa nccienosasocb 601bWNM KOSIMHECTBOM aBTOPOB.

TeopeTunyecKyto OCHOBY NUCCAef0BaHUA COCTaBAAIOT Hay4YHble OCTUXXEHMS B 061acTu rpaxgaHckoro npasa. B
npowecce nccnengosaHus onvpannce Ha Tpyabl KO.H. AHopeesa, A.lN. AHucumoBa, E.C. bontaHoson, E.B. BaBununHa,
B.B. N'oHrano, A.W. N'yokosa, E.A. KpalleHHMKOBa, U Ap.
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HopMaTnBHOM OCHOBOW UCCnenoBaHusa aBAsoTCA pakgaHCKNNM Kogekc Poccuinckon ®egepaumn n gpyrme
3aKoHo4aTesibHbIe aKThl.

MeTo[010rMYeckon 0OCHOBOW NCCNEN0BaHUS ABNAETCSA CUCTEMHbIA NOAXO0A K aHa M3y obbekTa NccienoBaHms u
obuieHay4YHbIN ANaNeKTUYEeCKNA MeTo, Npeanosiaralowmini 06beKTUBHOCTb U BCECTOPOHHOCTL NO3HaHUA
nccnenyembix iBeHUN. Tak)xe NCNoJsib30BaHbl YaCTHO-Hay4YHblIE METObI, MPUMEHSEMblE B COBPEMEHHOM
npaBoBeAeHNN: CUCTEMHBbIN, (hOPMaSIbHO-JIOFNYECKUI, UCTOPUYECKIUI, CPAaBHUTENbHO-NMPABOBOW, MEXOTPAC/EBO.
Hay4Has 3Ha4YMMOCTb KYpCOBOI paboThbl Bbipa)KaeTCcsa TeM, YTO BbIBOAbI U NPeaNoXKeHNS, U3JI0XKEHHbIe B paboTe,
MOryT 6GbITb NCNOJIb30BaHbl B fajibHeNLWeM Npu pa3paboTke NeKunin 1 METOANYECKNX PEKOMEHAALMIA MO U3YYEHUNIO
HEKOTOPbIX BOMNPOCOB, CBSA3aHHbIX HEMOCPEACTBEHHO C FPaXkAaHCKMM NMpaBoM. MaTepuanbl faHHOM paboThl Takxe
MOryT 6bITb NCMOJIb30BaHbI MPU NOArOTOBKE NIEKLWIA MO NMPaBOBEAEHUIO.

MpakTnyeckoe 3Ha4YeHNe NoJIyHYeHHbIX Pe3yibTaTOB 3aKJII0YAEeTCHA B TOM, YTO U3/10)KEHHLIE B paboTe BbIBOALI U
npensioXXKeHns MoryT 6bITb MCMONb30BaHbl B MOBCEAHEBHOWM XXU3HW FpakaaH.

TeopeTnyeckas 3Ha4YMMOCTb KYPCOBOIr0 UCCIef0BaHNSA 3aK/Il04aeTCa B TOM, YTO YObITKM B rpa>kAaHCKOM MNpaBe
nccnenyetcsa 60/bLUMM KONMYECTBOM aBTOPOB.

Hay4Has HOBM3Ha 3aKJllo4aeTCs B TOM, YTO, OCHOBbLIBASICb Ha Y)KE MMEILNXCA B HAayKe AaHHbIX, BbIABAAIOTCSA
paHee [OCKOHa/bHO HE U3yYeHHble BOMPOCKH! B ONpeaeseHHOoN chepe 1 HaxogsaTCs NMyTU UX pa3peLleHuns.
CTpyKTypa 1 cofep>xaHune KypcoBol paboTbl 06yCoB/IeHbI Liefblo U 3agadvaMn KypcoBol paboTel. PaboTa cocTtonT
13 BBeeHus, OBYX rnaB, 3aK/JII04EHNS U CMNCKA UCMOJIb30BaHHbIX NCTOYHUKOB.

1. Obwasa xapaKTepuCTKa ybbITKOB B FpakAaHCKOM MNpaBe

1.1. NMoHATKe ybbITKOB B rpakAaHCKoOM npase

Y4aCTHMKM B CYLLLECTBYIOLLNX YCNOBUAX FpaKaaHCKOro o6opoTa He MOryT MOSIHOCTbIO YCTPaHUTb PUCKN
MMYLLECTBEHHbIX MOTEPb, KOTOPbIE MPOSABAAIOTCSA B AEHEXXHOM BblpaXkeHnn. Takaa nmyLleCcTBEHHas CoCTaBasaoLas
npu4ynHaemoro umun yuiepba onpepensercsa Kak ybbITKu. B Teopumn rpakaaHcKkoro npasa noHsaTue yuepba
HenocpenCTBEHHO CBSA3AaHO C MMYLLECTBEHHLIMU MNOTEPSAMUM YHAaCTHUKOB FPa>KAaHCKMX NMPaBOOTHOLLEHWA. YObITKN
HEMaTepmnasbHOro XxapakTepa, AaXKe eC/IN OHU OLLeHNBAOTCA B LLEHEXKHOM BbIpa>KeHUWN, ONpPeensoTCs Kak
«Bpen». Hapaay ¢ «ybbITkamMu» N «BpefoM» CyObeKTbl FPaXKAaHCKO-NPaBOBbIX OTHOLIEHUIA NCMONb3YIOT Apyrue
POACTBEHHbIE N CXOAHbIE TEPMUHbI, TaKMe KaK «pacxogbl» 1 «yuiepb» .

OTnpaBHOM TOYKOM AN oNpefesieHns NOHATUA «ybbITKU» B AENCTBYIOLLEM 3aKOHOLATENbCTBE C/lefyeT cYMTaTb
cTaTblo 15 MpaxpgaHcKoro kogekca Poccnnckon depgepaunm «BosmelieHmne yobITKOB». OCHOBHbIE MOJIOXKEHUS O
MOHATUN «yBbITKM» MponncaHbl B cTaTbsax 12, 15, 16, 16.1 NpaxkgaHckoro kogekca Poccuinckon denepauyumu.
Mocnepytowme rnasbl, MNOCBALWEHHbIE APYTMM UHCTUTYTaM rpaAaHCKoro npasa, B TOW WM MHOWN CTeNeHU
3aTparvBaloT TEMY AE/IMKTOB W 4acTOo AOMOHAIOT YCTOSABLUEeCs NOHUMaHNe 3TOro TEPMMHA, PacKpbiBas He TOJIbKO
NMpaBOBYIO MPUPOAY 3TOr0 MNOHATUSA, HO N BHOCS LLEeHHble KOPPEKTUBbLI B MPaKTUYECKOM CMbICE.

UTak, ropnanyeckoe noHAaTne ybbITKOB 3aKpenaeHo B NyHKTe 2 cTaTbn 15 MpakgaHCKOro kogekca Poccuimnckon
depepauymm, COrnacHoO KOTOPOMY nof yObITKaMn MOHMMAOTCA pacxobl, KOTOPbIE NML0, NPaBO KOTOPOro 6bis10
HapyLUeHO, MPOMN3BEN0 MU AO/HKHO ByAeT NMpomn3BecTu B LiesIaX BOCCTAaHOBIEHMS HAPYLIEHHOro npaBa, yTpaThl
NN NOBPEXAEHNSA CBOEro MMyLLecTBa (peanbHbin yuwepb), a TakKe HenoJsly4YeHHble A0X04bl, KOTOpble 3TO AML0
rnoay4mnno 6bl Npn 06bIYHBIX YCNOBUAX rpakgaHckoro obopoTa, ecnm 6bl ero NpaBo He 6bI10 HAapYLIEHO
(ynyweHHas Bbiroga).

Oencteyowmni NpaxgaHckni kogekc Poccuinckonm depepaummn pacluimpus ToJIKoBaHWe peasnbHoro yuepba no
CpaBHEHNIO C COBETCKUM, BKJIIOYMB B HEMO Tak>XXe pacxofbl, KOTOpbIe MOTepneBLUee INLO OOJIKHO NPON3BECTU ANS
BOCCTAHOBJIEHNA CBOEro HapyLUeHHOro npaea.

M3 lopnany4eckoro onpeneneHus cnenyeT, 4To yObITKM BCerga cBA3aHbl C HEraTUBHLIMU MOCNEeACTBUAMM B Chepe
HEeABUXXMMOCTU, KOTOPLIE BbIpaXkaloTCs B ONpeaesIeHHON AEHEXHON BenyuHe.

B ropnanyeckon nutepaType CyLLecTByeT MHOXXeCTBO cnocoboB onpefeneHns NOHATMA AeNMKTa.

HekoTopble aBTOpbLI NpeAnaratoT paccMaTpmBaTb YObITKM B 9KOHOMUYECKOM 1 MPaBOBOM CMbIC/1e. B yacTHOCTM,
OAVH aBTOp NpefasiaraeT B KayeCTBE OCHOBHOIO KpUTepus pa3fennTb YObITKM Ha lOpnanyeckme n sSkoHoMmn4eckmne
MPUYMHBbI NX BO3HWKHOBEHNSA. B COOTBETCTBMN C 3TUM pa3sgesieHneM nog yboiTkamum B OpnANHECKOM CMbICIe
NoHUMatoTCA yObITKM, MOHECEHHbIE NOTEPNEBLUNM JINLLOM B pe3ysibTaTe AeNCTBUA (B TOM 4YUCSIEe IOPULNYECKUX)



ApYrux anu nnam cobbitnn, n Takne ybouITKM nogne)xxaT Bo3MeLLeHNt0. YObITKU B SKOHOMUYECKOM CMbIC/ie cneayeT
NoHMMaTb Kak bosiee LIMPOKY KaTeropuio, MOCKObKY Takne ybbITKM, MOMUMO CaMUX IOPUANYECKMX YObITKOB,
BKJII0YAIOT B ceba Apyrme nmyLiecTBeHHbIE NOTEPU, KOTOPbIE He NOAJIe)XXaT BO3MELLEHUIO N KOTOPbIe BO3HUKN
nnbo B pesynbTaTe AencTBUnN cybbekTa X03MCTBOBaHUSA (HanpuMep, ownbok B ynpaB/ieHUn npegnpuatnem),
nnbo B pe3ynbTaTe pe3ysbTaToOM COObITUI N AENCTBUIA TPeTbUX UL (HanpuMep, U3MeHEeHNEe KOHBIOHKTYPbI PbIHKA,
kKonebaHme LeH, akTbl Ny6AMYHBIX OpraHoOB BAacTK) .

OpHako, Takol noaxon HeuenecoobpaseH B cynebHOM NpakTUKe, MOCKOJIbKY A8 3aKOHa aKTyaJlbHbl TOJIbKO
yObITKN B IOPUANYECKOM CMbICSIE, T.€. Te YObITKU, KOTOPbLIE BO3HNKAIOT B pe3ynbTaTe fencTeun (6e3nencrams)
TPETbUX UL, AN onpefeneHHbIX COBbITUN, C HAaCTyNJIeHeM KOTOPbIX 3aKOH UK AOr0BOp CBA3bIBaeT HaCTyrnJeHne
0643aTeNbCTBO BO3MECTUTL YObITKN. [TOTEPN B IKOHOMUYECKOM CMbIC/1e LOJKHbI ObITb MPeAMETOM N3YYEHUA B
ApYrux gucumnamHax .

B topuanyeckon nntepaType TakxXe CyLecTByeT MHOXKECTBO MHEHUI O NOHATUN AeNVNKTa B IOPUANYECKOM CMbICTIE.
O6wmM ansa Bcex HNX ABASETCHA NPU3HaAHNE UMYLLLIECTBEHHbIX MOTEPb 3a YObITKAU. Pa3znnyunsa B onpepeneHnsax
3aBUCAT OT TOr0, C KAKOW TOYKN 3PEHUA yYeHble pacCMaTpuBaloT yObITKN, U B LLeJIOM MOXXHO BblAeNUTb ABa
OCHOBHbIX MOAX0Aa K OnpeeneHno NOHATNS YObITKOB:

[ Kak LeHe)xHas oueHKa yulepba;

[ KaK HeraTMBHble UMYLLEeCTBEHHbIE MOCNeACTBUSA .

Kak y>xe ynoMmmHanoch, nepsas Teopusa npeobnagana B LOPEBOOLNOHHON LIMBUIINCTUKE.

KpuUTuKya noHMMaHMe ybblTKOB Kak OLEHKN AeHEe)XHOro aKBnBaneHTa yuwepba, oAnH aBTop CHMTAET, 4TO yObITKM
He OrpaHM4YMBalOTCA TOJIbKO OEHEXHOWN OLEeHKOW, MOCKOJIbKY, KakK 1 yuepb, oHNn MOryT 6biTb KOMMEHCMPOBaHbI B
HaTypasnbHOW hopme, HanpuMep, NyTEM peMoHTa nMyLlecTBa. lMonaraem, 6ecnnaTHbI PEMOHT UMyLLLECTBa B
JaHHOM cily4ae HeuenecoobpaseH, 3TO MMeHHO Bo3MelleHue yulepba B HaTypanbHOU hopMe, a He yObITKu.
Ncxons n3 6ykBanbHOI0 TONKOBAHUS HOPM NyHKTa 3 cTaTbk 393 Mpa)kgaHCKoro kogekca Poccuiickonn depepaumn,
yCTaHaBAMBalOLLEro NpaBuIo onpefeneHns LeH npu onpeaesieHnn pasmepa yobITKOB, a TakXKe HOPMbl CTaTby
1082 NpaxkgaHcKoro kogekca Poccuinckonm depepaumm , KoTopas ycTaHaBaMBaeT ABa cnocoba Bo3MeLleHuns
yuiepba: Bo3MelLeHuMe yulepba B HaTypanbHOW hOpMe 1 Bo3MeLLLeHMe YObITKOB, MOXXHO CAeNaTh BbIBOA, H4TO
ybbITKN BCerga MoryT 6blTb BO3MeLLEeHbl B 4EHEXHOM BbIPa>KeHWn, B TOM Y1ucae 1 B TOM Cilyyae, Koraa To4Has
CyMMa ybbITKOB He MOXET BbITb yCTaHOB/IEHA, OHa onpefenseTca CyloM C Pa3yMHON CTEMNeHbo JOCTOBEPHOCTM.
Ha Haw B3rnag, onpeneneHne ybblTKOB Kak «4EHEXHOI0 BbiPaXKeHNs NMYLLeCTBEHHOro yuiepba» He coBCeEM
yAa4yHO, MOCKOJIbKY NOHATME YObITKOB pacKpbliBaeTCsa Yepes noHaTue yuiepba.

HekoTopble aBTOpbI oNpenenstoT yObITKM Kak HeraTUBHbIE MOCEACTBUA B MMYLLLECTBEHHOW chepe nmua, NpoTuB
KOTOpOro 661710 COBEPLUEHO rpa>KAaHCKO-MpaBoBoe NpecTynieHune .

Takxe B InTepaType onpenensatoT yObITKN, No4 KOTOPLIMU OH MOHMMaeT «HeraTUBHbIE UMYLLECTBEHHbIe
NoCNeACTBUA NMPeCcTyNAEeHNS, 0 KOTOPbIX FPaXKAaHCKO-NPaBOBble HOPMbl BO3AENCTBYIOT Ha CyObeKThl
NPaBOOTHOLUEHNN».

Takon »xe no3muumn npuaepxmeaetcs O. B. DomMmuyeBa: «ybbITKU - 3TO HEraTUBHbIE UMYLLECTBEHHbIE MOCAEACTBUSA
HapyLleHNs NnpaB, Bblpa)KeHHbIe B AieHeXHOoN dhopMe» . Mo MHeHunio O. U. KyyepoBol, ybbITKM NpeacTaBasioT cobon
«nobon ywepb, nopyy nmyLiecTsa, MMyLLLECTBEHHbIE MOTEPU INLA, BO3AENCTBUE KOTOPbLIX BieYeT 3a cobon
IopuaNYecKkme NocnenCcTBuns, yCTaHOBIEHHbIE 3aKOHOM».,

OnpepneneHuve ybbITKOB Kak «HeraTUBHbIX NOCAeACTBUN» He B NOJIHON Mepe oTpakaeT cneundunky Bcex
WHCTUTYTOB, MOCKOJIbKY Takne MHCTUTYThI, KaK «Bo3MeLleHune yulepba», «B3biCKaHMe KOMMEHcaLUumn 3a HapyLeHue
NCKJII0OYNTENbHBIX MPaB», «KKOMMNEHCaUNsa MOpaJibHOro Bpeda» U gpyrme npaBoBble UHCTUTYTbI, MOryT ObITb
onpepesieHbl Kak HeraTuBHbIe NMYLLECTBEHHbIE NOC/IeACTBUSA.

B. IN. boraTtoBa faeT 6osiee Wupokoe onpeaeneHne ybbITKOB: «HEraTUBHbIE MMYLLLECTBEHHbIE MOCNEACTBUS,
KoTopble 6blIn BbI3BaHbl onpeAesieHHbIMU COBbITUAMMK (AENCTBUAMM) N KOTOPbIE NPUBEAN K AONOJIHUTENbHbLIM
pacxodaM nnu ynyLieHHOW BbIFOAe, KOTOpble, B CBOIO o4Yepefb, MOTYT MMETb CBOIO AEHEXHYIO OLLEHKY> .
MpoaHanM3npoBaB lopnandeckoe MnoHATME YObITKOB U pasinyHbIe NOAXOAbI K ero onpeaesieHunto B antepaType,
MO>XHO BblAeNNTb C/eAyoLne Npu3Hakm NccnegyemMoro MHCTUTyTa: yObITKN HOCAT MMYLLLECTBEHHbIN XapaKTep;
UMEIT AEHEXHYIO OLLeHKY; HeraTUBHO B/IVSAIOT Ha MMYLLLIECTBEHHYIO Chepy NoTepnesLlero; Bbi3biBalOT
onpepefieHHble NpaBoBble NOCeACTBUS.

Ncxona 3 BbiBeAEHHbIX MPU3HAKOB, YObITKU MOXKHO ONpeaenTb Kak EHEXHYI0 OLLeHKY HeraTuMBHbIX
nocnencTBUIA, BO3OENCTBME KOTOPLIX BlIeYET 3a cobon opnanyeckme nocnencTems, NpeaycMOoTPEHHbIE 3aKOHOM.

Cnuncok ncnoJsib30BaHHbIX NCTOYHUKOB
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