3Ta yacTb paboTbl BbiJIOXEHA B 03HAKOMUTE/IbHBIX LesX. ECin Bbl XOTUTE Moay4YnTb paboTy MoJHOCTbIO, TO
npmnobpeTnTe ee BOCro/1b30BaBLUNCL (POPMOV 3aKa3a Ha CTpaHULE C roTOBOV paboToui:
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Tun paboTbl: Hay4yHo-nccnepoBaTenbckas paboTa

MpepmerT: OpucnpyneHums

BHMMaHMe yaoensanocb nsyyeHuio npobnem nopyymtenbcTea. TpyAbl TakuX yyeHblx, Kak [.®. WepweHesny, 4.4.
Menep, K.M. NobenoHocues, O.C. Modhde, A.M. HonbkeH, K.H. AHHeHKOB, b.M. FOHrano NocBsLLeHbl NCCIe40BaHMI0
WHCTUTYTa NOPYYUTENBLCTBA, B KOTOPLIX MPEeNMyLLECTBEHHO pacCMaTpmMBa N 0aHN 1 Te ke npobnemsl. Mpun 3TOM
MHEHMWS LMBWUINCTOB Ha 3TOT CYeT AaJIeKO He OJAHO3HaYHbI.

Bonpoc npaBoBo NpnpoAbl Nopy4ynTesnbCcTBa Hanbosee ocHoBaTeIbHO Obls1 pacCMOTPEH B Hay4YHOM Tpynae B.A.
Benosa «Mopy4nTtenscTBO. ONbIT TEOPETUHECKON KOHCTPYKLMN 1 0606LLeHNs apbuTpakHOM NpakTukm». 1998 r., B
KOTOpOW AoKa3blBaeTCs NPaBOMEPHOCTb OAHON N3 ABYX NapassesibHO CYLeCTBYIOLWNX TEOPUN CoaepKaHna
nopy4ntenbcTsa.

Mpobnembl NCNOHEHMS NOPYYNTENLCTBA B C/lydae CMepTu rpaXKAaHNHa-A0/DKHMKa ocBelanmcb B paboTtax P.C.
bes3eHko, B.[l. 3aBnAoBa; BONPOC O BO3parKeHUsAX nopy4untens npotms TpeboBaHU KpeanTopa 3aTparmsasics B
nccnenoBaHuax JI.LA. Hoeocenosoir; 06 akTyanbHbiX NpobiemMax nepexona npaB KpeauTopa K NoOpyynTesnto,
ncnonHmelemy oba3aTtenbLCcTBO, Nucasna E.A. NepenenkuHa.

PaboTbl BbilLienepeyC/IeHHbIX aBTOPOB COAepXaT TeopeTU4eckne 1 npakTU4eckre BbIBOAbI, UMeLNe 3HaYeHne
OJ11 Pa3BUTUA HAYYHOW TEOpPUK Mo BONMPOCaM PacCMOTPEHUS rpaX4aHCKUX AeJl, BbITEKALWNX N3 JOrOBOPHbIX
oba3aTenbCTB, obecnevyeHHbIX 4OrOBOPOM MOPYYNTENbLCTBA. B 3T0O )Xe BpemMa MHOrne n3 HMUX NocBsALeHbl aHanmsy
OTAENbHbIX CyAebHbIX CMOPOB, BbITEKAIOLWMX N3 AOrOBOPHLIX 0643aTenbLCTB, 06ecnevyeHHbIX JOrOBOPOM
nopy4YMTenbCTBa. B CBA3M C 3TUM KOMMIEKCHbIN aHan3 0cobeHHOCTeNn pacCMOTPEHNA FpaXKAaHCKUX aen,
BblTEKAlOLLMX U3 [OrOBOPHbIX 0683aTenbCTB, obecneyeHHbIX JOrOBOPOM MOPYHUTENLCTBA, MPaKTUYeCKne BbIBOAbI
N peKOMeHAaLN HanpaBJ/ieHHbIE Ha UCKJoYeHMe ownboK Cyionpon3BOACTBaA, HeAoNyLWEeHNe HapyLLeHns
3aKOHHbIX NMPaB OAHOr0 N3 Y4aCTHMKOB Fpa)kgaHCKOro npowuecca, NnpeacrtasiseTcs KpanHe Heo6XoAUMbIM.

lMpennaraemble pesynbTaTbl NCC/IeA0BaAHUA:

pa)kpaHCKUin Kogekc PP HacuyuTbiBaeT B 0OLLEN CIOXKHOCTU CEMb CTAaTEN, MOCBALLEHHbBIX AOr0OBOPY
nopy4nTensCcTBa. [NaBHON Lesblo 3TUX CTaTen ABnseTcsa cTabuansaumsa MHCTUTYTa NOPYyYNTENbLCTBA, Co34aHne
BbICOKO3(h(hEeKTMBHOIro MmexaHn3ma obecne4yeHnss C MUHUMYMOM BO3MOXXHOCTEN A/ YKJIOHEHUSA He[06pOCOBECTHbIX
y4aCTHMKOB 060poTa OT MCMOSIHEHNS NMPUHATLIX Ha cebs 06a3aTeNbCTB.

Mo porosopy Nopy4nTesbCTBa NOPYYUTESb COrlallaeTcsa € TeM, 4TO eMy NpPUAETCA NAaTUTb NO PYroMy AOrOBOpPY,
€CNIN AO0JIKHUK MO HEMY HE UCMOJIHUT CBOU 06s13aTeNbCTBa Haasexawmm obpasom (N. 1 cT. 361 TK PO®). Hoy
nopy4mTensa eCcTb Npasa, Npu NOMOLLN KOTOPbIX OH MOXKET 3aLUUTUTbL CBON MHTEpeChl, Korga Kpeautop
npeabasnseT emy TpeboBaHme 3anaaTuTb 3a A0/DKHUKA.

lMpaBa, KOTOpblie UMEIOT NMYLLECTBEHHbLIN XapaKTep, TO €CTb NO3BOJIAIOT KOMMNEHCUPOBATb CBOE NCMOJIHEHME,
nopy4ynTenb NoslyvyaeT y>XKe nocse Toro, Kak UCnoaHUT 0653aTeNnbCTBO 3a A0JIKHMKA.

B pamMkax npoBefeHns nccrienoBaTenbCckon paboThl 66110 BbISBAEHO, YTO €Cnn KpeanTop TpebyeT, 4TobbI
rnopy4unTens ncnoaHmn o683aTenbCTBO 3a AOJ/DKHUKA, NOPYyYUTEsb BrpaBe:

1)TpeboBaTb OT AO/KHUKA COOOLLNTL 060 BCEX MMEIOLWNXCH Y HErO BO3PakeHnsAaX U NpefocTaBuTb
JOKa3aTesbCTBa NO HUM. ECnn A0IKHUK, KOTOPOro Nopy4YnuTesib M3BECTU O TOM, YTO KPeaUTop NpeabsaBuil K HeEMY
TpeboBaHMe, NN NPUBAEK K y4aCTUIO B AeJsie, 3TOr0 He cAeflaeT, MOTOM OH HE CMOXXET 3afBUTb BO3ParKEHUS yKe
NMPOTMB NOpy4YnTENs Kak kpeantopa. OAHAKO MHOE MOXXET BbiTb NPeAyCMOTPEHO B COTJIalleHUN MEXAY
nopydmTenem n OoJHKHUKOM (n. 1 cT. 366 K P®D);

2)3a8BNATb Te Xe BO3pa)KeHnsA Ha TpeboBaHMS KpeamTopa, KOTOpble MOXKET BbIABUHYTb OOJ/KHUK. DTO NpaBo
€CTb, faXKe eCNn O0JKHUK 0TKa3aJICa OT BO3pPakKeHUn nnm npusHan gosar (n. 1 ct. 364 'K PP). N ero Henb3A
OrpaHMYnNTbL JOroBopoM, Ntoboe ycsioBMe 0 TaKOM OFpaHNYEHUN HUYTOXKHO (M. 5 cT. 364 TK PO);

Bbinun BbIiBAIEHBI NpUMepPbl BO3paXkeHn nopy4ntens Ha TpeboBaHua Kpeagutopa:

[J 0 HE[ENCTBMTENBLHOCTW AOrOBOPa, U3 KOTOPOro BO3HUKJI0 0653aTeNnbCTBO, 0becnevyeHHOe Mopy4YnTeibCTBOM;

0 o HencnosHeHun Nnbo HeHageXxallemM NCNOJIHEHUN KpeanTopoM no obecnevyeHHoMy 0683aTeNbCTBY CBOUX
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o6s13aHHOCTEN, KOTOopble ObIIN YCTaHOBJIEHbI 3aKOHOM UIN 4OroBOpPOM. lNoBefeHne KpeanTopa, KoOTopoe He
MO3BOJINAO OOJHKHUKY UCMONHNTL CBOM 06A3aTenbCcTBa (Hanpumep, ecsiv OH 0TKa3asiCsa NPUHATbL NCMOJHEHNE),
0O3Ha4YaeT, YTO OO/DKHUK He cynTaeTca npocpoymsnM (. 3 cT. 405, n. 1 cT. 406 'K P®). 3TO 3HAYUT, 4TO
MOpy4YUTENo He 3a 4TO OTBeYaTh;

(] 06 ncrtevyeHnn NCKOBOW JaBHOCTU Mo TpeboBaHMO KpeanTopa;

[ o npekpalieHnn obecneyeHHOro obs3aTenbLCTBa NO OCHOBAHMAM, YCTAaHOBJ/IEHHLIM 3aKOHOM WX JOrOBOPOM;

[0 O CHMXXEHUN CYMMbl HEYCTOMKW Ha OCHOBaHun cT. 333 K PO.

3)3aaBAATb BO3paXkKeHUs, BbITEKaloWwmMe N3 gorogopa nopy4yntenscrea. Hanpumep, 3aaBUTb 0 HELENCTBUTENBHOCTY
[O0roBopa NopyymMTenbCTBa. Y Mopy4YnTens He Noay4YnTcs OCNopUTb AOr0BOP NOPYyYUTEbCTBA Ha OCHOBAHUMN
HenaaTeXxecnoCobHOCTM AOJIKHUKA. ITO CBA3AHO C TEM, YTO Ha NOpyvYUTene exxaT PUCKU HenpaBuJibHOro Bbibopa
OOJKHUKA. MNpu 3aKN04eHUn Jorosopa NopyyumTesib A0JIKEH NPOBEepUTb ero MHaHCOBOE COCTOSHUE;

4)He ncnosHATL TpeboBaHMe, eCNn KpeanTop MOXET MOoAYyUUTb NCNOoSIHEHNE NyTeM 3a4eTa TpeboBaHMN [OKHMKA
(n. 2 cT. 364 TK P®). Ecin nopy4nTenb oTBeYaeT cybcnanapHo, To OH BNpaBe He UCMOJIHATL TpeboBaHme 1 B
cnydae, ecim Kpeautop MmoxeT B 6eccrnopHOM nopsigke B3biCKaTb CpeACTBa C OCHOBHOIO AOJ/KHUKa (MN. 2 cT. 399
K PO).

K nopyuunTento, KoTopbii MCNoaHNA 0683aTeNbCTBO 3a A0JDKHUKA, NEPEXOaAAT NpaBa KpeguTopa 1 npasa
3anorogepxxatens. Npasa nepexonaT K Nopy4nTento B Tom o6bemMe, B KOTOPOM OH yA0BseTBOpUa TpeboBaHns
KpeauTopa (n. 1 cT. 365 MK PO).

NHoe MoxXXeT 6bITb NpegyCMOTPEHO 3aKOHOM, NHbIMW NMPaBOBLIMM aKTaMn MW LOFOBOPOM NopyynTens c
OOJDKHMKOM, BbiTE€KaTb N3 OTHOLWIEHNN MexXay HuMK (M. 3 cT. 365 MK P®). Hanpumep, B 4OroBope NopyyYnTenbCcTBa
MOXXeT BbITb NPefyCMOTPEHO, YTO K MOPYUYUTESIO HE NEPexoasT npasa 3asorogepxatens (N. 14 NMocTtaHoOBNEHUS
MneHyma BAC PO o1 12.07.2012 N 42).

Ecnn BonmKHMK He ncnonHun obecnevyeHHoe 0653aTebCTBO M NOPYYUTENb CAEsalN 3TO 3a HEro, TO NopyynUTENb
MoxxeT noTpeboBaTb OT Ao/HKHMKaA (M. 1 cT. 365 MK PO):

1. BbinnaTbl BCEX CYMM, KOTOPbIE OH YMaaTua KpeguTopy, BNoTb 00 CyAebHbIX U3Lep>KeK, KoTopble cpeaun
rnpo4yero BXxoasiT B 06beM OTBETCTBEHHOCTU nopyunTens (n. 2 cT. 363 N'K PP). 370 KacaeTcsa U HEQEHEXXHbIX
0653aTenbCTB, KOTOpble obecneyeHbl MOPY4YNTENbCTBOM. KpeanTop He MOXKeT 3aCTaBUTb NOPYyYMUTeNs NCMONHUTDb
Takoe 0643aTenbCTBO B HaType, MO3TOMY NMOCAeLHNA KOMMEHCMPYET NMYLLECTBEHHbIE NOTEPU KPeanTopa,
Bbl3BaHHbIE HENCMONHEeHNeM Ao/KHUKa (N. 12 MocTaHoBneHUs MNneHyma BAC PO oT 12.07.2012 N 42). Ecnm Xxe
nopy4untens ncnoaHmnn o683aTenbCTBO B HaType, TO OH BrnpaBe noTpeboBaTb OT AO/KHUKA BO3MELLEHNS CBOUX
VIMYLLLECTBEHHbIX MOTEPb, BbI3BaHHbIX TAaKNM WUCMOJIHEHNEM;

3Ta yacTb paboTbl BbiJIOXEHA B 03HAKOMUTE/IbHbIX LensxX. Ecain Bbl XoTuTe noayunTb paboTy MoJHOCTbIO, TO
npmobpeTnTe ee BOCrosib30BaBLUNCL (YPOPMOV 3aKa3a Ha CTPaHULE C rOTOBOV paboToui:
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