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BBepeHune

AKTyaJ'IbHOCTb TeMbl nccnegoBaHmsa o6ycnoaneHa BbICOKOMN 3HAYMMOCTbIO MOHATUSA npaBoHapyweHuna ona
IOpPUCNPYAEHUMN B MPUHLMME: OJ1s BCEX O0Tpac/iell 0Te4eCcTBEHHOrO Npaea, AJ1s BCexX TMMNoB 0bLeCTBEeHHbIX
OTHOLWeEHUN. NMpaBo B 06BEKTUBHOM €ro CMbIC/Ie — 3TO COBOKYMHOCTb HOPM, B ANCMO3ULINM KOTOPbLIX COOEPXKXNTCS
onwncaHmne nnbo obazaHHoOro, NMbo 3anpelieHHoro, 6o yrnpaBoMOYeHHOro NoBeAeHUs. 3anpeTbl 1 0693aHHOCTYN —
3T0 NnWb hopMbl TpeboBaHUI K CybbekTaM HOPM, HO He 3aKOHOMEPHOCTU UX NoBeAeHus. B cnny aToro
obs3aHHOCTHU MOryT He UCMNOJIHATbLCA, a 3arnpeTbl He COﬁﬂPO)J,aTbCH.

Kpome Toro, noboe cybbekTUBHOE NPaBO — 3TO COBOKYMHOCTb YC/I0BUN, M3yYEHUE KOTOPbIX MO3BOJISIET CAeNaTb
BbIBOZ, YTO TOT MJIN MHOW CYObEKT MOXKET OCYLLECTBAATbL AENCTBUSA 6e3 KaKux-nnmbo nperpan Co CTOPOHbI MHbIX
cybbekToB NpaBa 1 B TOM YUCe rocynapctea. JaHHas BOSMOXXHOCTb PAaCKpPbIBAETCS B TOM, YTO Kakablin 0653aH
nnbo Bo3aepxuBaTbCs, MboO coaencTBoBaTh peannsaumm 4encTBUA yNpaBoMOYeHHOMY Cy6beKTY, a rocy4apCcTBo
NPOTMBOOENCTBOBATb TEM NMLAM, KOTopble b0 0643aHbl coBepllaTh AENCTBUSA B OTHOLLIEHUN YNIPAaBOMOYEHHOrO,
nnbo 06a3aHbl BO34EPKMBATLCA OT TakKMUX AeNCTBUN, N0, 4TO TakKXe BaXKHO, MPOTUBOAENCTBOBATL JiNLaM,
KOTOpble He MOryT OCO3HaBaTb CBOUX AENCTBUIA, HE MOTYT 0CO3HaBaTb 00683aHHOCTU, Ha HMUX JIeXKaLLKUX, HO TEM He
MeHee CBOVMMU AeNCTBMAMU MOMYLLUNX HapyLWnTb CybbeKTMBHOE NpaBo, CO3A4aTb NPEnATCTBUSA B YA0BJIETBOPEHUN
MHTepeca ynpaBoMO4YeHHOro cybbekTa.

Kak BUAHO, B HayKe npaBa HEBO3MOXXHO 060MTHCh 6e3 KaTeropum npaBoHapyLLeHNe, KOTOPOEe BKJOYaeT B cebs
o0b603Ha4YeHHble ABNEHMS. O,D,HaKO, A0 HacTosAwero speMmeHn HegoCTaTo4YHO N3y4eHbl BOMPOCHI O MOHATUN
MPU3HaKOB 3TOrro sIBJIEHUA (POLOBbLIX MPU3HAKOB), @ TaK)Xe KOHKPETHbIX 3/IeMeHTax CoCcTaBa NpaBoOHapPYyLUEHUS KakK
obuieTeopeTnyeckomn, a He cyrybo oTpacsieBbiX ABAEHUSX.

Llenb kKypcoBoi paboTbl — YCTaHOBUTb CYLLHOCTb MPaBOHapYyLLIEHUs Kak 0bLeTeopeTUYeckon KkaTeropum
IOPUCMIPYLEHLUN N YCTAHOBUTL €ro NPU3HaKM.

Ob61bekT nccnenoBaHua — obLECTBEHHbIE OTHOLIEHWS, BO3HMKaIOLWMNE B CJIeACTBUN COBEPLLEHUS NMPaBOHAPYLUEHUS.
MpepoMeT nccnenoBaHUa — roeefeHne, ¢ peannsaumen KOToporo rocy4apcTBO CBSi3biBaeT BO3SHMKHOBEHMWE NpaBa
nnm 0643aHHOCTU NPUMEHEHNSA MEpP NPUHYXAEHUA K CyOBLEKTY 3TOro noBefeHuns.

3afa4vn nccnepoBaHus:

* OnpepeneHne NOHATUA NpaBOHaPYLIEHUS;

e OnpepenieHne NoHATME NpU3HaKa rnpaBoHapyLeHns;

* OnpepneneHne poaoBbIX MPU3HAKOB NPaBoOHapyLUEHUS;

e OnncaHne BCEX 3JIEMEHTOB MPaBOHaPYLLUEHNS KakK KaTeropun obLien Teopumn npasa.

e OnpenennTb BUAbI U TUMNblI NPaBOHAPYLLUEHWNA.

Mpy HaNNMCaHUM KypcoBon pPaboTbl NCMNOJIb30BaIUCh MOJIOXKEHUA NCTOYHUKOB NpaBa, HO B OCHOBHOM B paboTe
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NCMNOJIb30BasINCb AOKTPUHAJIbHbIE NCTOYHUKMN.
CTeneHb Hay4HoW pa3paboTaHHOCTU. B paboTe 6bian ncnonb3oBaHbl paboThl cnenywolmnx asTopos: Abpamoson B.
W., benoBa B. A., Bennkocenbckon W. E., BuHokypoBa B. H., BonneHko H. H., BopobbeBa B. B., F'eopruesckoro 3. B.,
3apsaH [. T., Kenb3eHa I., Ky3Heuoson H. U., Macnakosown E. A., CeaTeHiok H. U., Taunn B. 4., FOpyak E. B.

B uccnepoBaHum 6611 NpUMeEHeHbl Cleayowmne MeToabl: aHanus, CMHTE3, AeAYKLUNS, UHOYKUNS, MeTOoA
CpaBHeHVs, AOrMaTUYeCKA MeToa 1 Ap.

PaboTa cocTonT 13 BBELEHUSA, ABYX [N1aB: B MepBON — Tpu Naparpada, BO BTOPO — YeTbipe, 3aKJII04YEHNSA U
CNNCKa UCMOMb30BaHHbIX UCTOYHUKOB.

naBa 1. NpaBoHapyLleHne Kak KaTeropusa lopucnpyaeHumnm

1.1. Obwas xapakKTepnuCcTMKa NpaBoOHapPyLIEHNS

PaccMoTpeHne BoNpoca 0 NMpaBoHapyLUeHUM HEBO3MOXXHO 6e3 paccMOTpeHUs Bonpoca 0 Cy6 beKTUBHOM npaBe. 3TO
cllefyeT U3 HaMMeHOBaHUA NMOHATUA. ABTOP HacTosLWero nccnenosaHns ybexxaeH, 4To HapyLwaeTcs UMeHHOo
CcybBbeKTUBHOE NMpaBo, TaK Kak 06bEeKTMBHOE NMpaBo — CUCTEMa HOPM MpaBa, HapyLeHo 6biTb He MOXKeT B TOM
CMbIC/Ie, 4TO HOPME KaK CYy>XAEeHWNto, Npasuy, Bpes npuinHeH 6biTb He MoXeT. lpaBoHapyLleHe MOXKEeT TOJIbKO
NpoTMBOPEYNTb HOPMaM NpaBa, TO eCTb He coBNafdaTb MO CBOEMY COAEP>XKaHUIO, ONMCAaHHOMY B HOpMe npaBe
rnoBeneHmnto, Ho 06 3ToM nogpobHee ByneT cka3zaHO MO3XKe.

CybbekTBHOE NMpaBo — 3TO HOPMaTMBHasA BO3MOXHOCTb, @ CaMa BO3MOXHOCTb — 3TO NpeAcTaB/eHne 0 TOM, Y4TO
MOXXET CYLLeCTBOBaTb WM OCYLLEeCTBAATLCA B ByayweM. 3To NpeacTasB/ieHne ABASETCA pe3yNbTaToM U3yyeHuns
Tex ABNAEHUN, KOTOopble CNOCOBCTBYIOT CYLLECTBOBAHMIO AN peann3aunm Yero-nnbo. [laHHble ABNEHNA MOXXHO
Ha3BaTb YC/IOBUAMU CyLLECTBOBaHNSA WA peann3aunun. ECiv roeopuTs 0 HOPMaTUBHOWM BO3MOXXHOCTU, TO, BO-
NnepBbIX, 3TUM 4YeM-TO ByAeT ABNATLCSA NOBEeAEHNE YEJI0BEKA, BO-BTOPLIX, YC/10BMSA ByayT cnocobcTBOBaTh
peanusaunm 3TOro nNoBefeHus.

OAHaKo HOpPMaTMBHbIE BO3MOXXHOCTW MPU3HAIOTCA B pa3HbIX chepax: Mopasnu, penuruum, B npase. ECam rosopuTb 0
HOPMaTMBHOW BO3MOXXHOCTM B NMpase, TO, BO-NepBbIX, clegyeT MMeHoBaTb €€ NpaBOBON BO3MOXXHOCTbIO, a BO-
BTOpPbIX, CeayeT BblAensATb ocobble yC0BUSA MOBEAEHUS.

NaBHbLIM yCNOBMEM COBEpPLUEHMS NOBEAEHUA CllefyeT CYUTaTb HaJnyue rocynapctea. IMEHHO OT Hero 3aBUCUT:
6yneT nn noBepeHune cybbekTa ABAATLCA TEM, peann3aunm KOTOporo HUKTO, B TOM Yucjie caMo rocyaapcTBo,
NpenaTCTBOBaTb HE AOJ/KHO W, HEOCYLLLeCTBAEeHNEe KOTOPOoro He ByAeT c4MTaTbCA OCHOBaHUEM A1 peanm3aumn
NMPUHYANTENbHBLIX Mep.

Hann4ymne rocypapcTea NposiBaseTCs BO BJaCTU — BO3MOXHOCTU rapaHTUPOBaTb peannsaumnio noBefeHns nnm eé
OTCYTCTBME. DTa BO3MOXKHOCTb OT/IN4AETCH OT HOPMATUBHOM BO3MOXXHOCTN TeM, 4TO eé rnaBHbIM YCN0BUEM
ABNAETCA pmnsnyeckas cuna. FaBHOM OTNYNTENIBHON 0COBEHHOCTLIO CMJIbl FOCYAapCTBa OT CUA APYIUX
cybbekToB aABnsieTcsA e€ 0b6beM, KOTopbin BosbLUe, YHEM Y APYIUX INL HA KOHKPETHOW TeppuTopun. Bnactb
NPOsIBNISETCH B AENCTBUSAX, B TOM Y/C/IE€ B YCTPaHEHUN UAN CO3[4aHUM NPENATCTBMIA B OCYLLECTB/EHUN NOBEAEHUS.
OnHako, Heobs3aTeNbHO NoBeAeHMe rocyaapcTBa — 3TO peaan3aunsa cuibl. Ero oencTemsa MoryT UMeTb UHble
dopmbl. HanpumMep, oHO NpoaBAseTCca B 06bABAEHUN NpaBua NOBEAEHNA — HOPM npaBa Uin HEHOPMaTUBHbIX
npasun (cy>xaeHuin), o ToM, Kakum obpasom nmua MoryT unam obsisaHbl 4EACTBOBATh.

KpoMe 3Toro, yc/i0BMSIMU CyLLLeCTBOBaHNA CyObeKTUBHOI0 NpaBa MOXXHO Ha3BaTb W Apyrue sBAeHus, He
OTHOCSALWWMeECS K rocyaapcTsy. Hanpumep, Hann4ymne obbekTa cybbLeKTUBHOIO npasa, ero coctosiHue bynetr
ABNATHLCA YC/IOBMEM peann3aunm encTBun cybbekTa.

Cnepyet oTan4aTb cybbekTuBHOE NpaBo oT o6a3aHHOCTU. [NocnefHAs TakxXe npeacTasnseT cobon MbiCib,
06BHEKTOM KOTOpOW ABNsieTcs nopegeHne. OQHAKO 3TO MbIC/Ib MHOMO XapakTepa. O6A3aHHOCTb NPUHATO
onpenensATb Kak HOPMaTUBHYO HEOHXOAMMOCTb, TO €CTb MbIC/Ib O HYXKHOM noBeAeHun. OTAn4mnsa cyb beKTUBHOro
npasa oT 0643aHHOCTM 3aKJ/I04alOTCA B TOM, 4TO NMpWU He peanmsaumm INLOM AeNCTBUN, ABASIOWNXCA
cogepxxaHueM 0653aHHOCTHN, K CyObeKTy ByayT OCyLLEeCTBASATLCA NPUHYAUTESbHbIE MepPbl CO CTOPOHbI FOCYAapCTBa
n (Mn) opyrux nuu, noBefeHne KoTopbIX rOCyAapCTBO CaHKUMOHMPOBaNo. Takaa peakumnsa Bbi3biBaeTCs TEM, 4YTO
rocynapcTBO Npu3HaeT HagobHoCTb ob6si3aTeNnbHOro AENCTBUS.

Kaxablh cybbekT npaBa obnafaeT uHTepecamu. Mo nocnegHMMM Mbl MOHUMAEM OTHOLLEHME YesIOBEKa K YeMy-
6o Kak K 61ary — 4eMy-TO 3Ha4YMMOMY U MONOXKUTENbHOMY AN Avua. ECam Anuo, oTHOCUTCA K YeMy-1nbo Kak K
6nary, 3Ha4uT OHO xenaeT nm obnapatb. ObnagaTe 61aroMm MOXKHO TOJILKO TOrAa, KOrga CoBeplUeHbl AeNCTBUS,
Beayuwme K obnagaHmo 3Tum 6narom. Joctndb obnagaHmsa 61aroMm MoOXKHO TOIbKO B TOM CJlyyae, ecauv anuo
nocTasmno nepepn coboin COOTBETCTBYIOLWYIO Lenb. Ecam nnuo noctasuno nepen cobom Lesb, 3Ha4YUT OHO XO4eT
[OCTNYb 3TOW Lenn, TO eCcTb XenaeT obnagaTb TEM, 4TO ABMAAETCA COAepKaHUeM 3Ton uenun. CnenoBaTtesbHO,



noboe gesHne asnseTca cnocobom pgoctmxeHnsa uenn — obnagaHua 6narom. He Bce, a nwb 4acTb AeSHUN
noABep>XeHo NPaBOBOMY perynmpoBaHuto. Jlioboe lpunanyeckn-aHa4ynmoe gesHne cybbekTa npaBa npecnenyert
uenb no obnagaHuio 61arom 1 ABASETCHA NPOLLECCOM, KOTOPbIN NPUHATO Ha3biBaTb YAOBJETBOPEHNEM NHTEPECA.
OfHaKo MOXKeT BO3HUKHYTb BONpOC: Nt06on nHTepec MOXXHO yA0BIeTBOPATL? IHTepec MOXHO yA0BNETBOPATD,
korgna obnapaHve 61aroM No MHEHMIO rOCyAapCTBa, He BJieYeT NoCNeCTBMSA, KOTOPbLIE OLLEHMBAOTCA UM Kak
oTpuuaTesibHble WK CaMO YAOBNETBOPEHME He paCLleHNBAETCS Kak oTpuLuaTenbHOe noBegeHme. ToIbKO B 3TOM
c/lydae [encTBMSA Mo yA0BETBOPEHUIO MHTEpPeca He NPM3HatTCa 3anpeLeHHbIMM — TO €CTb roCynapCcTBO He
CO3[aeT NPenaTCTBUM B X OCYLLECTBAEHUN N NpecekaeT NoBeAeHne Apyrux CybbekToB No co3a4aHMI0 Taknx
npensaTcTBuin. MHTepec, Npu yAOBAETBOPEHMN KOTOPOro rocy4apCcTBO He CO34aeT NpenATCTBUN, Ha3biBaloT
npaBoOMepHbIM NHTepecoM. Co3naBas 1 rapaHTUPYS CyLLECTBOBAHME YC0BUA A8 AeATeNbHOCTM CybbekTa,
rocynapCTBO CO3[aeT U rapaHTMpyeT CyLieCcTBOBaHUE yCI0BUN A9 YAOBAETBOPEHUS NPaBOMEPHOro nHTepeca
cybbekTa.

Taknm obpasomM, cybbekTMBHOE NPaBoO — 3TO HOPMaTMBHAA BO3MOXHOCTb, TO €CTb MbICJINTENbHbIN NPUEM,
npeacTaBsieHne o bygyliemMm AencTBuK, ABAAIOLLEECS MPOLLECCOM YA0BAETBOPEHMSA MPaBOMEPHOro MHTepeca, 1 Npu
peanusaunm KOTOporo He A0J/HKHO CO34aBaTbCs NPENATCTBMA B €r0 OCYLEeCTBIeHNN, TO €CTb He O0JIXKHbI
yMansaTcsa Te ycnoBus, cnocobCcTByoLLNE yOOBNETBOPEHUIO MHTEPECa CYyOBbEKTOM, a TakKe AeNCTBUE,
Hepeann3aumsa KOTOPOro He BiieYeT OCyLLeCTBeHNE NPUHYANTENbHbIX Mep. CTOUT OTMETUTb, 4TO Bblpa>keHne
«cofeprkaHue npaBa», KOTOPOE NCMOb3yeTCsA Npy 0603HaYeHNN [EACTBUSA, KOTOPOE NNLY MOXXHO OCYLLECTBAATD,
npuMmeHseTCcsa ANs8 yoobcTBa Npu pacCy>XAeHMsAX 0 BO3MOXXHOCTU AEACTBUS.

MoaTBepXAEHMIO NPBEAEHHON NMO3ULMN OTHOCUTENbHO CYyObEKTUBHOMO NpaBa M ero 3alnTbl MOXKHO HAaTW Ha
CTpaHuLax lopnandeckon nutepaTtypbl. Hanpumep, Abpamos B. U., paccmaTpmBas KaTeropmio «rapaHTum» B npase,
yTBeEpXAaeT: «B LUNPOKOM MiaHe NOHATMEM “rapaHTun” OXBaTbiBAa€TCS BCS COBOKYMHOCTb 0OBEKTUBHbLIX 1
CyOBbEKTUBHBIX (PaKTOPOB, KOTOPbIE HanpaB/ieHbl Ha NOANMHHYIO peann3auunto npas 1 cBob60a POCCUNCKUNX
rpa>kaH, Ha yCTpaHeHUe BO3MOXHbIX MPUYMH 1 NPEensaTCTBUIA UX HEMOSIHOIO UM HeHaafiexallero
OCYLLEeCTBAEHNA 1 3alLUnTy NpaB OT AaJIeKO HEPEeAKUX B HallX AHWN HapyweHUin. XoTa 3TN hakTopbl 1 BECbMa
pa3Hoobpa3Hbl, HO MO OTHOLLEHUIO K MPOLLEeCcCy peannsaumm npas 1 cBo604 OHM BBICTYNAKOT B Ka4eCcTBe yCJI0BUNA,
cpencTs, cnocoboB, MpUeMOB 1 METOA0B NPaBUJIBHOIO ero ocywecTBaeHus. NosaTomy cnefyeTt No4 rapaHTUAMNM
MOHUMaTb MPUHATbIE FTOCYAApPCTBOM Ha cebs 06513aHHOCTM co3aBaTb HeobXoAMMbIE YCNIOBUS 1 MPefoCTaBAsATb
COOTBETCTBYOLLME CpencTBa, obecneymBatolme hakTUHECKYIO peann3aunio 1 BCECTOPOHHIO OXpaHy npas 1
ceobop Bcex n Kaxgoro. lobaBnM K 3TOMY, 4TO peanm3aLns BbipaxkaeTcs B hopme haKTN4eCcKoro
npasoobnagaHuns, NoJb30BaHUA, PACMOPSXXEHUSA MPaBaMn UKW B 3alLMTE U BOCCTAHOBJIEHMN MPaB B Cy4ae nx
HapyLweHusa» . Moxoxen nosmumm npuaepxusancsa H. B. BUTpyk . FlapaHTun B JaHHOM CJly4ae SBAS0TCA
ycnosmsamMm cybbekTnMBHOIo npasa.

O603Ha4YeHHbIe aBTOPOM KypCOBOM paboThl NPenaTCcTBUA U ABASAIOTCA HapyLweHneM npas. Mo HapyLeHneM npasa
B lOpUcnpyaeHLmmn obbl4HO MOHMMAIOT MOBEAEHME, BJIEeKyLLee NOCNeACTBMNA B BUAE BPeda, KOTOPbLIN, MOHMMaeTCs
KaK HeHagie)xallee COCTOSAHUE yCJI0BUS IOPULNYECKN-3Ha4YMMOro gencteuns. Nog asTuM coCcToaHUEM YCI0BUS Mbl
6ynem noHnmaTb loboe ero COCTOSIHME, KOTOpPbIe HE BEAET K YAOBNETBOPEHMNIO MHTEpPeca cybbekTa BoBCce nbo B
rnosHom obbeme.

Ona ycTpaHeHWs NocnencTBUiA NpaBoOHapyLUEHUA WK NpefoTBpaLleHns NocieaHNX rocyAapcTBO CO30aeT YC/I0BUS
N OCyLLLeCTBASIET Mepbl OXPaHbl U 3aWMTbl CyObEeKTUBHLIX NpaB. 08 uenen HacToALero ncciefoBaHUa BaXKHO
3aTPOHYTb TOJIBKO MocCsiegHee NOHATNE, TaK KakK OHO HampsAMYHo CBA3aHO C NMpU3HaKamMu npaBoHapyLleHns
3alwmTa NpaBa — 3TO AEAHUSA, KOTOpbIe OCYLLECTBAAIOTCA B C/ly4ae HapyLleHns npaBa, noBeaeHue,
OCyLLeCcTBIeHNe KOTOPOro BeAeT K MPUYnHeHUto Bpefa. Ho Kak MOXXHO NPUYUHUTL Bpen MbICAW, ngeajbHOMY
06BbekTy? CaMa MbIC/Ib YHUHYTOXNTCSA HE MOXKET.

1.2. MoHATHEe NpU3HaKOB NpaBoOHapyLUeHNs

Mpexxae 4em paccMaTpMBaTb NOHATUE NPU3HaKa NpaBoOHapyLeHns, Heobxoammo pa3obpaTbCa C TEPMUHOIOINEN,
KOTOpas UCNonb3yeTCs Npu onMcaHMn NpPaBoOHapYLUEHUS.

Kaxxpoe npaBoHapylleHune, Kak u nioboe apyroe nosefeHne, MOXXHO NpeacTaBuUTb B BUAEe CcOCTaBa — 3/1IeMEHTOB, C
MOMOLLIbIO KOTOPbIX MOXXHO YCTaHOBUTb KTO COBEPLUWS NMpaBoHapyLweHue (cydbekT), KakuMm obpa3oM (nocpeacTBoMm
Kakux gencteuii) 6biso HapyLweHo NpaBo cybbekTa, 0CO3HaBa 0 /M ML, HapyLLatoLwee NpaBo CBOe NnoBefeHne un
Te NoCNenCTBUSA, KOTOpble MOCeAYoT 3a ero gencremamm. Kak 6biy10 yCTaHOB/IEHO paHee, He BCe AeNCTBUA
ABNAIOTCA NPABOHAPYLUEHNSAMM, @ TOJIBKO T€, YTO NMPENATCTBYIOT B peasn3aLnm NpaBoOMEPHOro MHTepeca u
NPM3HaKTCA rocyapCTBOM OCHOBaHMEM AN OCYLLECTBJIEHNS Mep MO NpeceyvyeHnto Nnm NnpeaoTBpaLLeHmnto Nno
OTHOLLUEHUIO K JINLY UX coBepLuaowmx. NpaBoMepHoe NoBeaeHne MoOXXeT MMeTb CBOW COCTaB, M OHO MO ONMCaHUI0
MO>XEeT COBMafaTb C MPOTUBOMNPAaBHbLIM NOBEAEHNEM, OLHAKO TO/IbKO NO HAUMEHOBAHWIO €ro 3JIEMEHTOB: Mo



cofep>XaHuto cBoeMy OHM ByayT oTamYaThCs.

Mpwn onpepeneHnn cocTaBa NpaBOHapyLEHNS B HayKe CyleCcTByeT TepMUHoNormyeckas npobnema — npobnema
0603Ha4YeHna Tex UM NHbIX KOMNOHEHTOB COCTaBa. HeKoTopble Ha3blBalOT UX NPU3HAaKaMun, HEKOTOpPbIe
aneMeHTaMu. B Hayke n NnpakTuKe BblAenanTcs CybbekTUBHbIE N 06 BbEKTUBHBLIE CTOPOHbLI: CyObHEKT, CybbekTnBHas
CTOpPOHa, 06BEKT 1 06BEKTUBHAA CTOPOHa. OAHaKO, CTOPOHbI — 3TO FPYMMbl KOMNOHEHTOB, 06 beANHEHHbIE
obLwrMKn NpmnsHakaMmn mexxay cobon.

YKa3aHHble KOMMOHEHTbI, KaK CHMTaeT nccienoBaTesb, He0BX0AMMO Ha3biBaTb «3/IeMEeHTaMm», a rpynmnbl
KOMMOHEHTOB «CTOPOHAMW NPaBOHapyLUEHNA» U «NOACUCTEMaMU» COCTaBa. B CBOO ovyepenb XxapakKTepuCcTuKu
MoBeAEeHMNs, KOTOpble MO3BONAIT OT/IMYaTh, BO-MepBbiX, MPaBoOHapyLUeHe OT MPOTUBOMNPaBHOIro NoBeaeHns, a Bo-
BTOPLIX, OAMH OTPacsieBO BUL NpaBOHapyLUEHUa OT APYroro, Ha3biBaTb MPpM3HaKaMu NpaBoHapyLlleHns. Takoe
NCNosib30BaHNe TEPMMHOB HEOBX0AUMO B cuny yaobcTBa nMeHoBaHMA. KOHEYHO, MPU3HaKM COCTaBa U NPU3HaKK
rMpaBoHapyLWeHNa ABAAIOTCSA Pa3HbIMU MOHATUAMUN, TaK KakK COOTHOCATCS C Pa3HbIMU ABJIEHUSAMMW, O4HAKO, BO-
nepBbIX, MPY MOBECTBOBAHMN KakK B HacToaLwen paboTe, Tak 1 BoobLLe yylle MakCUMaibHO «OTAAINTb»
TEPMUHOIOT IO B J@aHHOM BOMPOCE, MHa4ve CyLlecTBYeT LWaHC ownbntbcs Npym onncaHnm Tex Uanm NHbix 06beKToB, a
BO-BTOPbIX, 3J/IeEMEHTbl COCTaBa NpaBOHapYyLUEHNA ABAAOTCA U 3JleMeHTaMn CaMOro NpaBoHapyLUeHWs, 4TO gaeT
BO3MO>XHOCTb MMEHOBaTb UX MPU3HaKamMu, OTJNYAOLWMMN X OT ABAEHUN, KOTOpbIe NnoBeaeHnemM cybbekTa npasa
He ABNAOTCA.

CBfA3b MEXXAY NPM3HaAKaMM NMpaBOHAPYLLUEHNS N ero COCTaBOM MPOSBAAETCA B C/lefyloLeM: AN yCTaHOBNIEHNS
NPM3HaKoB NpaBoOHapyLleHNs HeobXxoAnMO: BO-MepPBbIX, MCCIef0BaTh 3/IEMeHThl COCTaBa NpaBoHapyLLeHus, BO-
BTOPbIX, COOTHECTU XapaKTEPUCTUKN NOCNEAHUX C ONMNCaHNeM, faHHbIM B 3aKOoHe. TOJIbKO 0COBEHHOCTN Kaxaoro
3/leMeHTa NpPUBOAAT K BbIBOAY O TOM, 4YTO 3@ OCYLLECTBJIEHUE TOr0 WU UHOIO AEeAHUSA MOTYT WUAN AOJIKHbI
cnefoBaTb Mepbl 3alWMThl MO OTHOLUEHWUIO K INLY, OCYLLEeCTBUBLUEMY 3TU AeAHUS.

1.3. Mpur3HaKn NpaBoOHapyLLEHNS KaK 0bLeTeopeTUYEeCKOn KaTeropum

K HeobxoAnMbIM NprM3HakKaM NpaBoOHapyLUEHWs, Ha B3rna4 aBTopa cefyeT OTHeCTu:

1. MoBepeHune cybbekTa NpaBa, B KOHEYHOM UTOre YesioBeka. Takoe nMmeHoBaHme o06yCoBIeHO cregytowen
NMPUYNHON: KaK 3/IeMEHT COoCTaBa AesHue — 3TO AEeNCTBME , TO eCTb (PaKT, B OTPbIBE, HE BKJOYAOLWNNA B cebs
cybbekTa npaBa, B KOHEYHOM UTOre 4yesnoseka. [loBegeHne, B CBOIO o4epelb, pacCMaTpmuBaeTcs B paboTe Kak
OencTBue, OCyLLLeCTBIEHHOE Ye/I0BEKOM.

2. NpOTUBOMPaABHOCTb — TO €CTb 3anpeLleHHOCTb NPaBOM OCYLLECTBAATL AesHMe. DTOT NPpU3HaK OTpakaeTcs B
BO3MOXXHOCTU NN HEOBXOAMMOCTN OCYLLECTBAEHUA MEP NPUHYXAEHNSA K /ALY, OCYLLECTBMBLUEMY 3anpeLieHHoe
(npoTmBONpaBHOE) oesdAHMe.

3. ObwecTBeHHas ONacHOCTb.

B obuien Teopun npasBa BbIAENAOT U APYrMe MPU3HaKN: BAHOBHOCTb, HAKa3yeMoCTb, 04HaKo HeT Heob6XxoaAnMocCTun
BKJII0YATb NX B Ka4eCTBE POOOBbIX MPM3HAKOB. [1Nd apryMeHTauMm AaHHOMO NoAxoAa ciefyeT pacCMOTPEeTh BCe
XapaKTePUCTMKN NpaBoOHapyLleHnsa nogpobHee.

MNMoBeneHne B HacTosAwWwen paboTe pacCMaTPUBAETCA KaK MOCTYMNOK (C TOYKN 3pEHUSA KacCMpUKaLUM IopuanYecKmnx
akToB), ocyLlecTBAsSeMbIN CybbekToM npasa. CneayeT ykasaTb, 4HTO CyObeKTOM, OCyLeCTBAAIOLWNM
rnpaBoHapyLweHne MoXXeT (POpPMaJsibHO ABATLCA HE TONIbKO (PM3MYeCcKoe ANL0, HO 1 INLO topugndeckoe, nybamyHo-
npaBoBoe obpa3oBaHne, roCcyfapCTBEHHbIN OpraH nan opyron cybbekT. BoiaeneHmne Toro nam nHoro cybwekTa,
€ero npaBocnocobHOCTb 1 AeecnocobHOCTb, CTaTyC ONpefenseTca NCXoas NX Tex Liesien, KoTopble npecnenyeTt
MpaBoOTBOpEL, a TakXe Tpaguunum geseHns COBpeMeHHOM cuctemsl Npasa Poccun Ha oTpacaum npaea. Mi3BecTHo,
4TO Cyb6BbEKThI, HAaNpUMep, B agMUHUCTPATUBHOM UM (PUHAHCOBOM MpaBe OT/INYalTCA OT Cy6beKTOB B oTpac/au
rpa>kAaHCKoro npa.a.

KoHe4HO, No hakTy Kak[oe NpaBoHapyLUEHNE OCYLLECTBSAET Ye/I0BEK — PU3MYECKOE NNLL0, OOAHAKO NCXOAS N3
Tex NN UHbIX Lenen pusnyeckoe nnLo, NocCpeacTBOM paja PUANYECKUX KOHCTPYKLMA: OpUanyeckoe nmuo,
opraH BAaCTW M Mp. «Orpa>kgaeTcsa» oT psaga obaszaHHOCTEN, B TOM 4YUCae OT OTBETCTBEHHOCTW. O4HaKo, Takoro
pofa «orpakaeHne» MOXXET UrpaTb POJib LWL Ha NepPBbIX MOPaX, @ B KOHEYHOM UTOre, UMEHHO (hrn3nyeckoe NnLo
6yneT HeCcTn OTBETCTBEHHOCTWU UAN MOABEPraTbCA NPUHYANTESNbHBIM MEPAM B CUJ1y TOrO, 4TO OHO, AENCTBYS OT
JINLa Kakoro-To MHOro cybbekTa, MPUYNHUIO Bpes ApYruMm cybbekTam.

9Tn ocobeHHOCTN CyObeKTHOro cocTaBa 06bACHAT U TOT PaKT, 4TO B HAaCTOSALWEM MUCCiefoBaHUM He Bblna B
KayecTBe poLOBOro Npu3Haka BblgesieHa BUHOBHOCTb NpaBOHapyLUeHNsa — Haanyne BUHbl — CyObeKTUBHOIO
OTHOLWEHNA CybbeKTa NpaBoOHaPYLLUEHWS OCYLLECTBASAEMOMY UM OENCTBUIO, @ TakKXe K TOMY BpeLHOMY
NoCNeAcCTBUIO, KOTOPbIE MOPOXAAIOTCA 3TUM AeNCTBMeM. Opuanydeckoe N1Muo UM rocyfapCTBEHHbIN OpraH, ecau
KOHEYHO, NOCNefHU He COCTOUT U3 04HOro nmua, He obnagatoT BUHOW B CUY TOrO, YTO OHW NCKYCCTBEHHbIE
CyObEeKTbI, KOTOpPbIE HE MMEIOT NCUXUKN N UMETb €€ He MOryT.



KpoMe Toro, BMHa B HEKOTOPLIX C/y4asax MOXXET /IMb0 He yUMTbIBaTbCA NPU KBaMUKaLMUK NpaBoHapyLLUeHus,
nnbo BoBCE OTCYTCTBOBaTb, OAHAKO NoBeAeHne CybbekTa MOXKET MPUYNHATL Bpel CyObeKTUBHBLIM NpaBam U TEM
caMblIM, BJsiedb 3a Cob60l NpUMeHeHe Mep NPUHYXXAEHNA K cybbekTy nosegeHnsa. K nocnegHuUM cnenyeTt oTHeCTH,
HanpuMep, CUTyaLun NoBeLeHNss HEBMEHSEMOrO UM MasionieTHero. C TOYKWN 3peHUs YroJIOBHOMO NnpaBa 1 4acTu
rpa>kAaHCKoro npaBa, Takoe MNoJIOXKEHME, KOrfAa BUHa B COCTABE OTCYTCTBYET, KOHEYHO, ABsieTCs
HernpueMaemMbiM, 04HaKO B HacTosALelk paboTe paccMaTpuBaeTcs obLeTeopeTnYeckoe NoHsATME NpaBoHapyLLUeHUs,
KOTOpOEe LO0J/IKHO «OXBaTUTb» BCE MPMMEPbI, KOrAa MMeeT MecTo HapyLLleHne npaB CybbeKkToB NoCpeaCcTBOM
nencTeum apyrux cybbekTos npasa. HanmeHoBaHne «noseneHmne» 0603Ha4eHHOMY NMpuU3HaKy BbibpaHo He
cny4YanHo: obbl4HO NpK onpenesneHn NpPaBoHaAPYLLUEHNSA FTOBOPAT O CybbekTe BMEHSIEMOM, KOTOPbIN coBepLUaeT
nesHus. Ha 3To 0CHOBaHUN paclINPATb 3TO NMOHATUE HE MMEET CMbICJ/, a Jly4lle roBOPUTb O APYrOM MOHATUN U
MCrMoJb30BaTb MHOE ero HaMMeHoBaHNE — NoBEAEHME.

Mon NpoTMBOMNpPaBHbLIM NOBEAEHNEM NMOHUMALOT Ntoboe rnoeBeneHne, KOTOPoe BeYeT NPMMEHEHNE Mep
rocyapCTBEHHOrO NMPUHY>XAeHuns: «OnpeneneHHoe aencreme nnm 6esgencTene KBannuumpyeTcs Kak
npoTMBOMNpaBHoOe AesHne (UM NpaBoHapyLLEHNE) TONbKO NOTOMY, YTO NPaBOMNOPSAOK AeslaeT ero ycaoBnuem
npenycMOTPEHHOr0 3TUM NMOPAAKOM aKTa MPUHYXAEHUS; aKT NPUHYXAEHUA MpuobpeTaeT XxapakTep CaHKLMN Uan
MpPaBoOBOro NOCNAEeACTBUSA TOJIbKO MOTOMY, YTO OH MPeayCMOTPEH MPaBoNopsaAKOM B Ka4eCTBe Noc/eaCcTBus
onpeneneHHoro gencremsa nnm 6esgencTens» .

N3 npuBeneHHOro onpeneneHnsa cnenyeT, 4To NpM3Hak Haka3lyeMoCTU Kak OTAeSIbHasi XapakTepuUcTuka
MpaBOHAPYLWEHNS HE MOXKET Ha3blBaTbCs TAKOBbIM, TaK Kak BXOAUT B MOHSATME NPOTUBOMNPABHOCTU, pacKpbiBaeT
ero. Jly4qwe 6bl, Ha B3rs4 aBTopa, MMEHOBaTb NPU3HAK HaKa3yeMoCTU NPU3HAKOM NPUHYONTENBHOCTH, TaK Kak
Haka3aHue — OAWH U3 BapMaHTOB NPUHYOUTENbHbIX MEP, KOTOPbIE MOrYT OCYLLECTBASATLCSA MO OTHOLUEHWIO K
cyb6beKTy npaBoHapyLlleHus. LlensaMmn HakasaHusa MOryT sSBASATLCA U UCMpaB/ieHe NpaBoHapyLWNTeNs u JuweHmne
Kaknx-nnbo npas (B LLMPOKOM CMbICsie 3TOro csioBa) 6e3 nocnenytolen «nepenayin» 3Tux npas Apyrum amuam.
OfHako, Hanpumep, B rpa)K4aHCKOM MNpaBe CYLeCTBYIOT Mepbl MPUHYXXOEHUS, OCYLLECTBJISIEMbIE K CYyOBHEKTY
rpa>kAaHCKOro npaBoHapyLUEHUA C LeSiblo He NPOoCTO JINWNTL CybbekTa Npas, @ BOCCTAaHOBUTb MNOJI0XKEHMEe
rnocTpagaBLUero Anua. TakuMmn Mepamm ABAAIOTCSA BO3MELLEHMe Bpeaa, KOMMNEHCALMsA MOpasibHOro Bpeaa, a Takxe,
BOMPEKN MHEHUIO HEKOTOPbLIX aBTOPOB HEYCTOMKa: WTpad 1 KOMMeHcauus.

ObuwiecTBeHHasA ONACHOCTb KaK XapaKTepUCTMKa MMEHHO NpaBOHapyLWeHNs Kak obLieTeopeTNYeckon KaTeropmm
BblAENAETCA He BCEMU yYeHbiMM . OgHaKo, aBTopa KypcoBon ybe)KaeH, YTo AaHHOEe HaMMEHOBaHWE, a B NepBYH
oyepeflb 0 HEM UAET peyb, cieayeT ynoTpebnaTe B KayecTBe 0603HaYeHMs NpU3HaKa npaBoHapyLleHus. B gaHHOM
nccnenoBaHUM 3ToT TEPMUH ByoeT NCNosib30BaThCA A1 XapaKTEPUCTUKM BCEX OESHUNA, KOTOPble UMEKT
cnencTBMEM UM MOTYT MMETb CnencTemeM Bpes. Mo)XHO OTMETUTb, YTO B COCTAaBE MOXXET MMEeTb MEeCTO TakoWn
3/IeMEeHT KakK Bpef, 04HaKo, BO-NEpPBbIX, HE BO BCEX COCTaBax MMEET MeCTO Bpea: NpaBoHapyLLUeHNne MoXeT
3aKJ1l04aThCA B TOM, CYObEKT CBOMMU AENCTBUAMU CO30aeT ONaCHOCTb, TO €CTb BO3MOXKHOCTb HacCTyMNJIeHNs Bpena;
BO-BTOpPbIX, Aa)Ke €CTb NpaBoHapyLleHne NpuYnHnIo Bpes cybbekTy, B COCTaBe 3TO MOXXET He OTparkaTbCA, Tak
KaK MHOr4a yCTaHaBAMBaTb, TO €CTb A0Ka3blBaTb HanyMe Bpega HeT He0bXxoaAnMMOCTH, HanpuMmep B CJiyyae C
rpa>kAaHCKO-NPaBOBbIMU HAapPYLLUEHNAMUN, OCYLLECTBIEHNE KOTOPbIX BEYET HasloXKeHMe wTpada. a8 onnucaHms
BCEX AESHMWN, KOTOpble CO34al0T OMAaCHOCTb MU NPUYMHSAIOT Bpen Heobxoanum TePMUH 1 MOHSATUE, KOTOpble
oTpa)kanm nn 6bl cogep>xaHne npaBoHapyLleHnsa. JaHHbIM TEPMUHOM sABNAETCS oblecTBeHHas ONacHOCTb U
COOTBETCTBYIOLLEE MOHATHME.

Taknm obpa3om, 0bLLEeCTBEHHYIO ONACHOCTb CrieAyeT UMeHOBaTb MPU3HAKOM AeAHUS, CYyTb KOTOPOro COCTOUT B
TOM, YTO NPX MOMOLLN €ro MOXKHO OT/IMY4aTh OesiHME, KOTOPOE He NMPUYMHAET Bpen UM HecnoCobHO NPUYNHUTL
BpeL OT AesHUSA, Y KOTOPOro Takmne nocneacTsunsa MMeT MecTo.
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