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BeeneHne

AKTYanbHOCTb TeMbl paboTbl 0bycnoBneHa TeM, YTO 3aBepLUeHMe BTOPOro aTana Koandgukaumm
0653aTeNbCTBEHHOrO NpaBa Bbi3BaJIo 3HAYMTEIbHbIA TEOPETUYECKNIA UHTEpeC K nNpobneMam o6LLMX MOSIoXKeHWH
o6a3aTenbLCTBEHHOroO nNpasa, 6narogaps Yemy nmetoeecs 60raTcTBoO Hay4yHoro 3HaHus 06 obs3aTenbcTBax
NnoJsly4nsio cepbe3Hoe NornoJiHeHue.

Ho npw Bcel 3Ha4YMMOCTM YNOMAHYTbIX paboT, 3aTparrnsatoLmx BONpoCkl onpeaesieHns 06a3aTenbCTB U X
AVHaMUKWN, HeNb35 HE OTMETUTb, YTO TEOPeTUYECKNE BOMPOChHl BHYTPEHHEro CTPYKTYPMPOBaHMUSA HOPM NOAOTPacn
0653aTeNnbLCTBEHHOrO NpaBa y>Ke B KOTOPLIN pa3 oCTanuch 3a npefenamm NpoBeeHHbIX NCCIeL0BaHNNR.
HeobxoAnMO Npu3HaTb B CBA3M C 3TUM, YTO CJIOXKUBLUAACS CUTYauns XapakTepHa He TOJIbKO ASiA
0643aTeNbCTBEHHOrO NpaBa: B LMBUANCTUKE PaKTUYECKM OTCYTCTBYIOT CneLmabHble NCCe0BaHNs, KOTOopble
6b111 bl NOCBSALLEHbI AOKTPUHAIbHOMY 060CHOBaHWIO BOMPOCOB MOCTPOEHUSA U CUCTEMATM3aLLUN HOPM BHYTPU
noaoTpacsien rpax4aHCKoro rnpasa.

CnenyeT OTMETUTL, YTO CEroAHS Kak TaKoBbIX CneLnaibHO 060CHOBaHHbLIX TEOPETUYECKUX Moaenen
06beKTUBHOIro 0653aTeIbCTBEHHOI O NMpaBa U ero obLnX NON0XKEHNN B IOPUANYECKON AOKTPUHE HE CyLLeCTBYEeT,
HEeCMOTPS Ha TO YTO 3aKOHOAATENbLCTBO CO BPEMEH PUMCKUX IOPUCTOB NpeTeprneno KapaAnHabHble U3MEHEHNS U
OLLHUX CCbINIOK MO3TOMY Ha NaHAEKTHYI0O CUCTEMY MOCTPOEHMUS KOLEKCa IBHO HELOCTaTO4YHO.

O6bekTOM AaHHOM paboThbl ABNATCSA 06LLIECTBEHHbIE OTHOLLEHWS, BO3HUKalOWMe B CBSA3U C 0653aTesibCTBaMMU.
MpeomeToM paboThbl ABASAIOTCA HOPMbl 4EACTBYIOLLLEr0 3aKoHOAAaTeNbCTBA, pernamMmeHTupyowmne o6sa3aTenbCTBa,
npakTMKa X NPUMEHEHNs, a Tak XXe Hay4Has 1 ydebHaa nutepaTypa no Teme paboTbl.

Llenbto HacToAwen paboTbl CTaBUTCA U3yYeHNE MOHATUSA CUCTEMA M OCHOBaHNSA BO3HMKHOBEHUSA 0643aTenbCTB.
3afnadvamu paboTbl CTaBUTCA:

¢ PaccMoTpeTb 06A3aTeNbCTBEHHOE MNPaBO U €ro CUCTEMY;

* I3y4nTb NpaBoBOe peryampoBaHune o0b6a3aTenbLCTB;

* iccnepoBaTb OCHOBaHUA BO3SHUKHOBEHUS 0653aTeNbCTB;

 [poaHanN3MpoBaTb aKTyaJsibHble BOMNPOChl BO3HUKHOBEHUSA 06A3aTENbCTB.

HopMaTnBHO-NPaBOBOM OCHOBOM AaHHOMW paboThl aBasfeTcs KoHCTUTyuma Poccunckon depgepaunn, pakgaHCcKumn
Kofekc PO n gpyrme HopMaTuBHbIE MPaBOBbl€ aKThbl.

PaboTa cocTouT 13 BBEAEHUSA, ABYX r1aB, 3ako4eHnsa n bnbnmorpadmnyieckoro cnmcka.

1. Obs3aTenLCTBEHHOE NPaBo N 0b6si3aTeNnbLCTBa

1.1. O6sA3aTenbCTBEHHOE NPABO N €ro cncTtemMa

Ha cncteMHoe ycTponcTBO coBpeMeHHOro pasa. lll TK PO 1994 r. n noruky ero HarnoJIHeHUs cepbe3Hoe BAINaHne
oka3as uMeHHo T'K PCOCP 1964 r. B cuny HebonbLLIOro YMcia AOKYMEHTasbHbIX CBUAETENbCTB NpUHATMA MK
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PC®CP 1964 r. gaHHbIN haKT oCTaeTcss He 0COBeHHO 3aMeyYeHHbIM, HO BAIMSAHME 3TO CywecTBeHHo. o cyTn, aToT
aKT KoAnrKaumm 3a10KU Ty JIOTMKO-ONEPALMOHHYI0 CUCTEMY COOTHOLLEHUNS HOPM, COCTaBAAOWNX obwme
nonoxxeHusa ob oba3aTenbCTBaxX, KOTOpas Okasanach B MOJSIHOM Mepe 3aaencTBoBaHHON N B TK P® 1994 r. Bbinn u
Apyrue nonoXmnTesbHble MOMEHTbI. Bo-nepBbiX, MpaBo, 3a/10’)KEHHOE B TEKCT 3TOro counannctuyeckoro Kogekca,
XOTSA 1 ObIJIO «APYrM» B CMbIC/IE 3MOXU €ro Co34aHuns, HO 3TO ObIJI0 BCe XKe NpaBo, OCHOBAHHOE Ha O0TeYeCTBEHHbIX
Tpaanumnsax, CobCTBEHHbIX, «POCCUNCKNX» NAEAX N MOAX0AaX K BHYTPEHHEN cncTteMaTusaunm. Bo-BTopsbix,
CoLMaNNCTUYECKNIA NEPNOL B NCTOPUN lopucnpyneHumnmn 6bi1 OTMEYEH He TOJIbKO NosiBJIeHMEM obLLenpuHATON
Teopun 06a3aTenbLCTB, CO34aBas KOTOPYIO Y4eHble (pakTUYeckn noaTeepanan 060CHOBAaHHOCTb TPaANLMOHHbIX
MoAX0A0B K cucTteMaTusaunm Hopm o6 obsasaTenbLcTBax, NPegnpUHATON B NepBbIX akTax Kogudnkaunum, Ho 1
ApYyruMmn ycnexamm B 061acTn CUCTEMHOIO TEOPETUYECKOro 0603peHmns rpaXkA4aHCKOro npasa B LESIoM 1
0643aTe/bCTBEHHOrO B YaCTHOCTU. VIMeHHO B 3TOT nepuod uctopumn bnarogaps nccnefoBaHnsaM CTPYKTYpPbl NpaBa
B TeopeTumyecknin obopoT BOLLIO NOHATNE «NOAO0TPac/b NpaBa», BBeaeHHoe B HayKy O.C. Nodde. ABTOp npuiien K
BbIBOAY, YTO AJ15 NOJIHOrO onpefesieHns CTPYKTYpPbl NpaBa HeJOCTaTOYHO Y)Xe Bbl4JIeHEeHHbIX nogpa3aesieHnn ero
CUCTEMbI - HOPMbI MpaBa, MHCTUTYTa U OTpacan NpaBa, U NPeLJIoKWUA Takme CTPYKTYpPHbIe Noapa3aeneHuns
CUCTEMbI NpaBa, Kak NPUHLKUMbLI NpaBa, MogoTpac/an npasa n CybMHCTUTYThI. MNoHATUE «NO040TPaC/b NMpaBa» B
TEeopeTMYECKON IOPUCMPYAEHLNN BMOJIHE MPUXXUIOoCh, obecne4vms Ha ByayLiee BO3MOXXHOCTb CUCTEMHOWN Hay4YHOW
npopaboTkn ee 06X MONOXKEHUN B paMKax HE TOJIbKO KOHKPETHOW 0Tpac/n, HO 1 mogoTpaciu.

Ha ocHoBe nNpoBefeHHOro aHasim3a N C y4eTOM HbiHe AeNCTBYIOLWero npaBoBoro MacCMBa MOXKHO BblAEINTb
OCHOBHble XapaKTepUCTUKN CUCTeMbl 0693aTeNbLCTBEHHOMO NpaBa B COBPEMEHHbIN nepuoA. Ha dhoHe nogoTpacau
BELLHOIO Nnpaea, He nMeKLLen (MCTOPNYECKN U B HACTOALLNA MOMEHT) cOBCTBEHHON cncteMoobpasyoLen
CTPYKTYpbI, KOTOPYIO NpefonpenensoT oblime nonoXKeHns, CTpyKTypa nogoTpacnm obs3aTenbCTBEHHOrO Npasa B
ee IPNANKO-TEXHNYECKOM NOCTPOEHUN BbIFISANT BNOJIHE yaa4yHOW. Mog4YnHASACh ToOM naee, Kotopas cBa3aHa C
nocnefoBaTEsIbHOCTLIO PA3BUTUS LIMKJIOB CyLLLECTBOBaHUA 06a3aTenbCcTBa: NOHATUE oba3aTenbcTBa (rn. 21);
NcroJsiHeHne obsizaTenbcTBa (rN. 22); obecneyeHne ncnosHeHns obazatenbcrsa (rna. 23); nepemMeHa nnu B
obs3aTenbcTBE (M. 24); OTBETCTBEHHOCTb 3a HapylleHne obazaTenbcTBa (rn. 25); npekpaweHme obssaTenbLcTBa
(rn. 26), - oHa BnosiHe yaobHa ONs NpakTUYeCKOro NpuMeHeHus.

Mpenensl [encTenA U B3aMMO3aBUCUMOCTU 3TOM rpynnbl 6a30BbiX HOPM onpegenerbl B ¢T. 307.1 K PO. Hann4yne
OaHHOM HOPMbI (B COBOKYMNHOCTM co cT. 308.1, 308.2, 308.3) yBenmymBaeT B KOJIMHECTBEHHOM U COAEP>KATENLHOM
OTHOLUEHUN YNCNEHHOCTb HOPM, HanosHALWMX nogpasaen «Obwwue nonoxxeHns o6 obasaTenbcTeax». ITO
MO3BOJISIET FOBOPUTL O HAay4YHOM, MPaBOMPUMEHNTEIbHOM, NMPaBoOpeaIM3aLNOHHOM 1, YTO HE MeHee BaXKHO, 06
obpasoBaTesnbHOM 3chdekTe. HM A1 KOO HE SIBJISETCA CEKPETOM, YTO MPU U3yYEeHUN rpa)K4aHCKOro npaea B
paMkax 0653aTenbCTBEHHOr0 NMpaBa paccMaTpMBaeTCs He TOsIbKO COBCTBEHHO 0643aTeIbCTBEHHOE NPaBo, HO U
rMpaBo AOroBopHoe. B ntore nsy4deHmne obs3atesnbCTBEHHOr0 NpaBa HepeaKO CBOAUTCS K MpaBy AOrOBOPHOMY, YTO
dopmumpyeT y obyyvaowmxcsa ownboYHoe NnpeacTaBieHne o TOM, YTO AOroBoOp 1 0643aTeNbCTBO - 3TO OAHO M TO Xe.
B HoBow cT. 307.1 'K P® cnctemaTnusnpoBaHbl Tpy rpynmnbl 0683aTeNbCTB: 4OrOBOPHbIE, N3 NPUYNHEHNS Bpeaa u
o06a3aTenbCTBa U3 HEOCHOBATEIbHOIO oboraleHns - Ha NpeaMeT COOTHOLIEHNSA HOPM O HUX C 06w MMK
nonoxxeHnsmm o6 obszatenbcTBax. Kak ycTaHOB/IEHO M. 1 yNOMSAHYTON CTaTby, obLimne nonoxxeHmnsa ob
obs3aTenbCTBaxX NPUMEHSAIOTCA, €C/IN MHOE He YCTaHOBJIeHO npaBuiamm o6 oTAesfIbHbIX BUAax LOrOBOPOB,
copgepxawmmmcs B N'K P® n nHbix chegepanbHbiX 3aKoHax. [Mogo6HbIN NpyemM B HayKe NMEHYeTCS NIeCTHULEN
0606uieHnn oT obLLero K YaCTHOMY M COCTOUT B TOM, 4TO HOpMbI 6osiee BbiCOKOM cTyneHun (bonee obuime no
copep)XaHuto) NnpeacTaBnsAoT cobol Kak Obl BbIHECEHHbIE 3a CKOOKK NpaBuia, NpuMeHseMble K 60Jiee KOHKPETHbIM
HOPMaM HU3NeXalunx CTyneHemn.

Peyb He npgeT 0 co3faHMM BO3SMOXHOCTU Bbibopa cToOpoHaMu ob6a3aTenbCcTBa HOPM 0BLLNX MK cheunabHbIX -
HaJIMLLO 3aKOHOJATENIbHO NpeanucaHHas nepapxms Nx COOTHowweHns. rHopupoBaHue AaHHOMo rnpaBuia cnocobHo
NnpMBeCcTN K HEBEPHOMY NpeACcTaB/IEHMIO O TOM, YTO perynmpoBaHme ob6s3aTeNbCTBEHHbIX OTHOLIEHWA CBOAUTCSA
TOJIbKO K HOpMaM crneunasibHbIM UK TOJIbKO K 06LLMM HOpMaM C NpUBJIeYEHNEM JINLWb TeX CneumnanbHbIX HOPM,
KOTOpble MOryT AeTasin3npoBaTb HOPMbI obLume.

34ecb 3aKoHOAaTelb UCXOAUT U3 TOrO, YTO peryampoBaHne KOHKpeTHoro obasaTenbCcTBa - 3TO NpeamMeT
06LIMPHOro cneunanbHOro 3aKoOHOAaTEeNbCTBA, BKJIIOYAOWEro HOPMbI ABOSIKOro poaa: obwme nonoxeHns ob
obazaTenbcTBax u gorosopax (pa3a. lll FTK P®, yacTb nepBas) n HopMbl 06 oTAeNbHbIX BuAax 06a3aTensCTB (pa3a.
IV K PO, yacTb BTOpas). PaumoHanbHoe 060CHOBaHMe 3TOro obLenpnHATOro KaHOHa COCTOUT B TOM, 4TO,
NMPUHMMas cneunanbHbIl 3aKOH, 3aKOHOA4aTEeslb CTPEMUTCS YTOYHUTL M NPU HEOBXOANUMOCTN MOANMDULNPOBATL
HOPMbI 06LLEero 3aKoHa NPUMEHNTENbHO K KOHKPEeTHbIM BuaamM 0653aTeibCTBEHHbIX OTHOLEHWIA. MNpaBnio o
COOTHOLUEHMN 06LWMX N CreynasnbHbIX HOPM SBASETCS FreHepasibHbIM, T.e. AeACTBYIOLWLNUM HE3aBMCMMO OT TOrO,
MPOMMCcaHo OHO B 3aKOHE WJIN HeT.



Ocobo1 HOBM3HbI B 3TOM npaBuiie HET, MNOCKOJIbKY NCMNOJIb3yeTCA MN3BECTHbIN npunem, npn KOTOpoMm rnpunopunTteT
oTAaeTCs He obwnm HOpMaM, a HOpMaM crneunasibHOro 3akKoHoaaTesibCTBa, YTO B NMPaKTUKE NpaBONpunMeHeEHNA
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