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BeepneHune

AKTya/IbHOCTb KypCOBOW paboThbl 3aKt04aeTCsa B TOM, YTO U3y4YeHNEe NCTOYHUKOB
rpa>kAaHCKoro npaBa HeobXxoAMMO ANA afeKBaTHOMO MOHUMaHUA HaCYLLHbIX
npobsiem B cCOBpeMeHHOM npase. pa>kaaHCKoe NpaBo BbICTyMNaeT riiaBHON
OTpac/blo MpaBa Npu perynpoBaHNN YacTHbIX B3aUMOOTHOLLUEHUNN Mexay
cybbekTaMy NpaBoOOTHOLWEHNN. HOpMaTMBHO-NPABOBLIE aKThl FPaXKAaHCKOro
3aKOHOJaTeNbCTBa NPMHMMAlOTCA Ha dhefepasibHOM YPOBHE 1, Clef0BaTesbHO,
€OVHbl AN BCEeN CTPaHbI.

pa>kgaHCKoe NpaBo MPUHATO MOHUMaTb KakK COBOKYMHOCTb HOPM MpaBa, KoTopble
yCTaHaBANBAOT rPaHnLbl MUMYLLECTBEHHBIX U JINYHBLIX OTHOLWIEHUI B paMKax
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NpaBOBOro NoJis C Lesblo peanunsaumnm npas CybbeKToB rpa>KAaHCKNX
MPaBOOTHOLLIEHUNN, PEryasaunm Mexay HUMMU SKOHOMUYECKNX B3aUMOOTHOLLEHWA.
Mo NCTOYHUKOM MpaBa MPUHATO CYMTaTb OPULMANIBHO 3aKPEnjieHHbIe NpaBoBbie
HOPMbI, KOTOpbIE NMEeIT topugnyeckoe n obweobpasoBaTenbHOE 3HaYEHNE.

naBa 1. O6bwue nonoxxeHus o6 NCTOYHMKaX rpakaaHCKoro npaea

1.1. MoHATNE NCTOYHNKaA rpa*KgaHCKOro npasa

pakgaHCKoe NpaBo - 3TO COBOKYMHOCTb MNPaBOBbLIX HOPM, KOTOPbIE PeryanpyoT
OTHOLLUEHUA MeXAyY NOAbMU - UMYLLLECTBEHHbIE N HEUMYLLIECTBEHHbIE. 17151 TOro
4TOObl 3TN HOPMbI AENCTBUTESIBHO MOMOraan yCTaHaB/IMBaTb MOPSALOK B
obuiecTtBe, Heob6xoAUMO, 4TOObI OHU BbINIM TOYHO N KOHKPETHO CHOPMYINPOBaHbI
N 3aKOHOZaTeNIbHO 3aKpenJeHbl. HOpMbl HalLamM CBOE OTParkeHne B UCTOYHMKaX
rpa>kAaHCKoro npaea .

Mpobnema TeopeTUYECKOro MOHMMAHNSA TaKoro CJIOXKHOMO NMPaBOBOro TePMUHA
KaK MCTOYHWUK NpaBa Bcerpa fABasaacb akTyasibHOM. YYeHble pa3/InYyHbIX NepmoLoB
M Hay4HbIX LWKOJT TOJIKOBAJIN €ro B COOTBETCTBUM CO CBOMMMK COBCTBEHHbIMU
npencTaB/IeHNAMN O CYLLHOCTU NpaBa. Pewas BONpocCk!, CBA3aHHbIE C pa3paboTkon
obLLero NOHATUA NCTOYHUKa NpaBa, He0b6X0AMMO y4MTbIBaTb Caegytolime
BblpaboTaHHble MPaBOBOM TEOPUEN N MHOFOKPATHO MOATBEPXKAEHHbIE
IOPNONYECKON MPaKTUKON (haKTopPbI.

CywiecTByeT ANCKYCCUS MO NOBOAY CaMOMN TEPMUHOJIONNN, BE€Ab MOHATHKE,
paccMaTpuBaeMoe B aHHOM naparpade, Kak 1 caMo NpaBo, BeCbMa MHOrorpaHHoe
N MHOro3sHa4Hoe. Takxe, cfieayeT UCXOAUTb N3 TOro, YTO UCTOYHMK NpaBa, ecau
paccMaTpuBaTb ero B BuAe Hekon (hopMbl MPaBOBbIX HOPM, He CyLlecTByeT caM no
cebe, B OTpbIBE OT €ro CounanbHO-PUI0COPCKON CYLLLHOCTU N COAEPKAHUSA.
KoHe4HO e, B npoLuecce onpegeneHns NoHATNA NCTOYHUKA NpaBa BakHO


https://studservis.ru/gotovye-raboty/kursovaya-rabota/75389

YYnUTbIBaTb, 4TO OH, Byay4n B METOLO/IOMrMYECKOM MJIaHE HEPA3pPbIBHO CBA3AHHbLIM,
«MPON3BOAHBLIM» OT «(POpPMbI» KakK (PUI0CODCKON KaTeEropmu, B TEOPETUYECKOM U
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MPakKTUYeCKOM MNJiaHe BbICTyMNaeT B Ka4yeCTBE NAapHOro SABJeHNA MO OTHOLIEHUIO K
«COAEePXKaHUIO».

MoTomy 4To chopMa 1 copep>kaHne, BO-NepBbiX, HAX0AATCS B TECHOW CBA3M U
OOMOJNHAIOT APYr ApYyra, BO-BTOPbLIX, OHW BCE XXe HaXoA4ATCA He3aBUCMMO APYr OT
Apyra, Ho Mpu 3TOM NPOHMKAKT Apyr B Apyra. B nobom cnyyvae, cToOUT yaennTb
BHMMaHMe COOTHOLUEHMNIO 3TUX ABYX KaTeropuin ana Toro 4tobul Hanbonee
rny6okKo NpoHUKHYTb B Npo6aeMy MoHMMaHUsS NCTOYHUKA npasa. OTcoaa u
npobnema, - ga>ke, onpenenmBLUNCE C Ha3BaHWEM (MCTOYHUK, dopMa N T N),
MOHMMaHWe CyTU AaHHOIro TEPMMHa B MPaBOBbIX NPeACTaBAEHUAX PAacXOgUTCS.
MepBbIMN UCTOYHNKAMK NPaBa MOXXHO CHATATb NpaBoBoW obblval, HO C
pa3BuTuem obiecTBa, NOsSBAEHNEM YaCcTHOM COBCTBEHHOCTU W pa3geneHnsa Tpyaa,
€ro CTPYKTYypa YCJI0XKHUIaCb, 06LecTBo cTano anddepeHunpoBaHHbIM. OAHOro
TOJIbKO NMpaBoBoro obbivas y>ke 661710 Mano ons Toro, 4Tobbl pa3pewnThb BCE
npoTusope4nsa B obectse HbIIM CO34aHbl NCTOYHUKN MUCAHOro NMpasa.

1.2. F'pa)xgaHCKOEe 3aKOHOAAaTeNbCTBO, €ro NPMMEHEHNE Mo aHaornm
pa>kaaHCKoe 3aKOHOAaTeNIbCTBO - 3TO Hanbosiee BaXKHbIN UCTOYHUK
perynmpoBaHmnsa rpa>kaaHCKmMxX npaBooTHOLWEHWn. OH cogep>XmuT B cebe 0CHOBHOMN
MacCuMB rpa>KgaHCKMX NpaBoBbIX HOPM. lpMMeHeHne npaBa No aHanormMm B paMmkax
rpa>x4aHCKoro 3akoHogaTesibCTBa NPONMcaHo B CcT. 6 TK PO .

pa)kgaHCKoe 3aKOHOOaTeIbCTBO COCTOUT U3 HOPMaTUBHO-MPABOBbIX aKTOB. ITO
opuanyeckmne OOKYMEHTbI, 3aKpennstowme HopMbl NpaBa. Ml oHn obnagaloT psaaom
MPU3HaKoB. Bo-nepBbix, MeT MMCbMEHHYIO (DOPMY N MPUHMMALOTCA B
yCTaHOBJIEHHOM 3aKOHOM rnopsake. Bo-BTOpbIX, HEMOCPEACTBEHHO PUKCMPYIOT
HOpMbI NpaBa. B-TpeTbux, obnagatoT topnanyeckonm cnnom n obecneympatoTcs
BO3MO>XHOCTbIO FOCYAapCTBEHHOI0 NPUHYXOEHNSA. B-4eTBepThIX, OHN UCXOAAT OT
ouumManbHbIX NyB6ANYHbBIX OPraHoB, YNOJIHOMOYEHHbIX Ha MPaBOTBOPYECKYHO
0eAaTeNbHOCTb. TO/IbKO Takne akTbl MOXXHO OTHOCUTb K aKTaM Fpa>K4aHCKOro
3aKoHOopaTeNbCTBa.
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CNnoXXHOCTb U WinpoTa obLecTBEHHbIX OTHOLWEHNN, PeryanpyemMbixX Fpa>K 3aHCKUM
npaBoM, MOryT obycnoBUTb Haln4yne CUTyaumnin, KOTopble NPSAMO He
yperyampoBaHbl rpakAaHCKo-NpaBoBbIMM HOpMaMu. Bce npobenbl paspelwaioTcs €
MOMOLLbIO @aHanornm 3akoHa (n. 1 ct. 6 MK) .

AHanorvs 3akoHa MCNOJb3yeTCs, Korga: B 3aKkoHoAaTebCTBE cyulecTByeT npoben,
He BOCMOJIHAEMbIN NPeayCMOTPEHHbIMM 3aKOHOM CpeAcTBaMu, B TOM Yucne
obblYan nMyLecTBeHHOro obopoTa; eCcTb 3aKoHOZaTEeNbHOE perynpoBaHme
noAo6bHbIX OTHOLWEHWUI; NCMOJIb30BaHMe aHaNorMYHOro 3akKoHa K 061 eCcTBEHHbIM
OTHOLUEHNAM He LOJ/IXKHO MPOTUBOPEYNTb UX CYLLECTBY (K npuMepy, HeNb3a
NnPUMeHsTb 0bLme NMoNoXXeHUs 0 caefikax K 6onbLlen YacTu JINYHbIX
HEUMYLLLECTBEHHbIX OTHOLLEHWIA).

naBa 2. OTAenbHble BUObl ICTOYHUKOB FPa>kgaHCKoOro npasa

2.1. KoHCcTUTYyuma PO

Bce HOpMaTuMBHbIE aKTbl B 3aBUCUMOCTHW OT UX IOPUANYECKON CUAbl AeNATCA Ha
3aKOHbI (3aKOHOAaTesIbHbIE aKThbl) U NOA3AaKOHHbLIE HOPMATMBHbIE akTbl. Cpean
henepasibHbIX KOHCTUTYLMOHHbIX 3aKOHOB Hanbosiee BbLICOKON OpULNYECKOon
cunon obnapgaet KoHcTnTyumns Poccuinckon depepaumnn. byayyim oCHOBHbIM
3aKoHOM Hawen cTpaHbl, KOHCTUTYUna PO conepxnT B cebe HOpMbl pa3INyHbIX
oTpacnen npasa. Cpeamn HNX eCTb HOPMbI FPakK4aHCKOro npasa.

KOHCTUTYUMA - 3TO OCHOBHOW 3aKOH, YCTaHaB/IMBAOLWMUA OCHOBbI MOJIMTUYECKOrO,
SKOHOMMYECKOro U NPaBOBOro yCTPONCTBa KOHKPETHOrO rocyaapcTBa.
KOHCTUTYLMSA UMeeT BbICLLYIO IOPULNYECKYIO CUTTY.

3TO 3HAYUT, 4TO HU OAWH OPYrON 3aKOH, MPUHATLIN B rOCyAapCcTBe, HE MOXET



MPOTUBOPEYUTb NocTynaTamMm KoHCTUTyumn. Ecnm npeacrtaBuTb NnMpaMmay, To
KOHCTUTYUMS - 3TO BepLUMHA NMpaMnbl, a fajee BCe 3aKkoHoAaTe bHble
rMpaBoBble aKTbl PACMON0XKXEHbI B CTPOroM nepapxuu .

KoHCTUTYums - 310!

1. OCHOBHOW 3aKOH rocygapcTBsa.
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2. OCHOBHOW UCTOYHUK MpaBa.

3. HopMaTuBHbI akT, o6nafatoLw i BoiCLLIEN IOPUANYECKON CUIION.

4. CBoeobpa3HbI 4OrOBOP MeXXAy rocyfapcTBOM M 06LeCcTBOM, KOTOPLIN
onpepenseT npefenb BMeLWaTeNbCTBa roCyAapCTBa B XXU3Hb obLuiecTBa U
OTAEeNbHbIX NHOUBUAYYMOB.

KOHCTUTYLMS 3aKpensaseT OCHOBbI FOCYAapCTBEHHOINO CTPOA U 3a4aeT OCHOBHbIE
npaBa n ceoboabl. OHa Takxe onpenenseT GopMy rocyaapcTBa 1 BbICLLUNX
rocyfapCcTBEHHbIX OpraHoB. OT/M4yaeTcs CTabuabHOCTbLIO, TO eCTb Peako
N3MEeHseTCs.

2.2. ®epepasibHble 3aKOHbI, cOgepKallme HOpMbl Fpa>KgaHCKOro npaea

HopMbl Fpa>K4aHCKOro npaBa HaXoAAaT CBOE HENOCPEeACTBEHHOE Bbipa)keHne B
CTaTbAX Pa3/INYHbIX MPaBOBbIX aKTOB - 3aKOHaX, yKa3ax l[pe3snageHTa PO,
nocTtaHoBfieHWs MNpaBuTenscTBa PP 1 UHbIX lOpnanYecknx opmMax, KoTopble
MPUHATO MMEHOBATb UCTOYHMKW FPa>KAaHCKOro rnpasa.

Ocoboe MecTo B rpa>KAaHCKOM 3aKoHOLaTeNbCTBE 3aHUMAlOT OTpac/ieBble
KOAN(PULNPOBaHHbIE HOPMATMBHbIE akTbl B BuAe OCHOB rpa>kaAaHCKoro
3akoHopaTeNnbCcTBa U pakgaHCckoro Kogekca. OTpacsieBble KOAMPULNPOBaAHHbIE
HOPMaTMBHbIE aKTbl MPU3BaHbl, B NPUHLUNNE, yperyampoBaTb BCe obLwecTBeHHbIe
OTHOLIEeHNA, BXOAALMe B NpeAMeT rpa>KAaHCKOro npaea, un asnatoTca 6asonm gns
pasBUTUSA BCEro TEKYLLEro rpakAaHCKoro 3akoHogaTeNbCTBa Ha TeppuTopun
Poccuinckon ®enepaumn. Mo ceoen opnamnveckon cuie Hanbonee Ba)xHoe MecTo
B HacTosLlee BpeMs 3aHMMaeT 'paKgaHCKMn kogekc PP, B HacTosLee Bpems
paxgaHCckni Kogekc PP cocTonT U3 YeTbIpéx YacTemn.

pa>KgaHCKNIM KOAEKC - 3TO Ba)KHENLUNIM HOPMATUBHbLIN aKT, AENCTBYOLWNIN Ha
TeppuTopun Poccmnckon ®epepaunmn. MIMEHHO 3TOT AOKYMEHT 3akpennseTt
rpa>kAaHCKo-NpaBoOBble OTHOLLEHUS .

1-a yacTtb 'K PO 6blnia npuHaTa 21 okTA6psa 1994 r. laHHaa YacTb BCTynu/a B
cuny ¢ 1 aHBapsa 1995 r., yCTaHOBMB OCHOBHbIE Havasla rpakaaHCKoro
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3aKOHO4aTeNbCTBa U ypPeryJnpoBaB HEKOTOpble hopMbl 06LLLECTBEHHbIX
OTHOLUEHUN, TaKne Kak: hopMupoBaHme rpaKAaHCKnx npas 1 obsasaHHoCcTeN,
ropnanveckoe nmuo, caesiku, 4OoroBopbl, NCKOBas AABHOCTb U T.4.

2.3. MNMpaBoBol 06bl4al Kak NCTOYHUK MNpaBa

MpaBoBon 0bbl4an ncTtopryeckn 6o NepBbIM NCTOYHMKOM MpaBa,
perynmpoBaBLIMM OTHOLWIEHUA B Nepuno CTaHOBJIEHNS rocya4apCcTBa.

MpaBoBon 0bbl4al - CNOXKUBLUMIACA B TEHEHUE AJINTEIbHOr0 BpeMeHU cnocob
MpPaBoOBOro peryiMpoBaHnsa OTHOLUEHWI, MPY KOTOPOM onpeaeneHHbI MopaaoK
LEeNnCcTBMA BOCMPON3BOANTCA B 06LLECTBE 1 NPU3HAETCS B KaYeCcTBe NMpaBOMEPHOro.
Ero ponb Hanbonee BbiCOKa B chepe HaCTHOro npasa M NMpakTUYeCcKn UCKIDYeHa B
ny6nanYHbIX oTpacnsax.

MpaBoBor obbl4al Kak UCTOYHMK NMpaBa yTPaTW/ CBOK BEAYLLYIO POJib C
BO3HWKHOBEHNEM rocyfapcTBa. [ocy[apCcTBO CAHKLMOHNPYET HOPMbI
(uMnepaTuBHbIE U ANCNO3UTUBHbIE), CNEANT 3a NX MPaBUJSIbHbIM UCMOJIHEHMEM.
MpaBoBor obbl4al BbITECHEH B CTUXMIO FpakaaHckoro obopoTta. OH BCTpevaeTcs
B rpa>kAaHCKOM, 3eMeJsIbHOM, MPUPOAOPECYPCHOM MpaBe N APYrux oTpacasx, rae
MaccoBOe MoBTOPeHNEe OTHOLUEHUI MPUBOAUT K MNOSABAEHNIO YCTOSABLUNXCS
NPaKkTUK .

MoHATne obbivasa 3akpenneHo B cT. 5 K P®. CornacHo gaHHom Hopme, obbl4aeMm
CYNTaETCSH CNOXKUBLUEECS N 4acTo npumeHsemoe B obnactum



npeanpuHNUMaTENIbCKOW, NN UHOW AeATEeNIbHOCTU NPaBnJio NOBEeLEHNS, KOTOPOE He
3aKpenJsieHo HN B 0AHOM HOPMaTMBHOM aKTe. [laHHOe MOHATME MOXXHO NMPUPaBHATb
K NpaBoBOMY 06bl4alo, MOCKOLKY Nto6on obbl4al, CaHKLMOHNPOBaHHbIN
rocynapcTBOM, AABJISETCA NpPaBOBbIM. B paccMaTpuBaeMoM cnyyae, B cuny €T. 5 TK
P® rocynapcTBo fonyckaeT BO3MOXHOCTb MCMOJIb30BaHNA 0bbl4as, ecnm 3To He
NPOTUBOPEYMNT 3aKOHY NN [OrOBOPY, 4TO HaJeNseT ero CMo/ NpPaBoBOro.
3akJo4eHune
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Ha ocHOBe n3510>KeHHOr0 B KypCcoBoi paboTe MaTepuana MOXXHO cenaTb
cliefyouine BbIBOAbI.

Hv ogHOMY NpeAcTaBUTENO YeN0BEe4YECKON pacbl HEBO3MOXHO XXNTb B MOJHOMN
n3onaumMmM oT coumyma, obLLecTBO ABNSETCA eCTECTBEHHOW cpefo obuTaHus
yenoseka. Komnnekc obLecTBEHHbIX B3aMMOLENCTBUI BKIOYaeT Takme
KaTeropuum, Kak MacCoBOCTb, FPa>AaHCKY0 OTBETCTBEHHOCTb U AeATeNIbHOCTb Ha
Nosb3y TOro obLLeCTBEHHOr0 KOHTUHYYMa, B KOTOPOM OMnpefesiseTcs OCHOBHas
XKU3HEe[eATeNbHOCTb YeJl0BEeKa.

Bonpoc o ToM, 4TO B KOHEYHOM UTOre npeacTaBnseT cobol NpaBo, 3aHNMaET yMbl
YYEHbIX-IOPUCTOB Ha NPOTSAXKEHUN ThicA4eneTnin. bonee Toro, Ha COBPEMEHHOM
3Tane Takxe He BbipaboTaHbl egnHOO0OpPa3HbIe NOHATUSA N MPU3HaKK Npa.a,
CyLLeCcTByeT MHOXECTBO TEOPUIA U KOHLIENUMIA NpaBo NOHUMaHWS, B 6onbLuen nnu
MeHbLLUEen cTeneHn, oaobpsemMblie Hay4HbIX COOBLLECTBOM.

B 3TOIN CBA3M coxpaHsieTcs HeobXxoAUMOCTb Kak MOXXHO bonee rnybokoro aHanm3a
N nccnenoBaHUs BOMpoca O Mpu3HakKax npasa, COBOKYMHOCTb KOTOPbLIX, B
pe3ynbTaTe, AaeT NpeacTaB/ieHMe O CYLWHOCTM npaBa B uesoM. OgHon n3
npeBasMpyloLLen B COBPEMEHHON HAaYyYHOW nTepaType NOCBALLEHHON
NCCeoBaHMI0 BOMPOCOB IOPUCIPYAEHLMN BbICTYNaeT TOYKa 3peHUs 0
clepyiolleM onpenenieHnn npaea.
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