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BeepneHne

AKTYanbHOCTb TeMbl paboTbl 0bycnoBneHa TeM, YTO B HacTosALWEee BPEMSA HEOTbEMJIEMbIM 3/IEMEHTOM
obLlecTBeHHOro nNporpecca ABAAeTCA pa3BMTMe NpaBa, U aBTOPCKOE NPaBo B 3TOM OTHOLLEHUN HE SBISETCA
NckoYeHneM. B kayecTBe Hanboniee BaKHbIX TEHAEHLUNN Pa3BUTUSA aBTOPCKOro NMpasBa N CMeXHbIX NpaB B
COBpeMeHHOM Mupe, B TOM Yucne n B Poccun, cnepyet Ha3BaTb pa3paboTKy CTaHAApTOB AJ15 OCYLLECTBIEHUS 1
3alMTbl aBTOPCKUX MpaB B MHPOPMALMOHHO-TE/IEKOMMYHUKALNOHHbIX CETAX, B TOM 4Yucne B ceTun UHTepHeT;
noppep>xaHve 6anaHca 4YacTHbIX U NYBANYHBIX NHTEPECOB; COBEPLUEHCTBOBaHNE MeXaHU3MOB NPaBOMEPHOro
NCMNOJIb30BaHNSA, a TakXe YHUPprKaLunio HOPM aBTOPCKOro NpaBa B COBPEMEHHOM MUpe.

YKa3aHHble TeHAeHUMN B3auMoobycnoBneHbl. Tak, pacnpocTpaHeHWe NCMOoJIb30BaHUA 06EKTOB aBTOPCKOro npasa
N CMEeXXHbIX MpaB B ceTn MHTepHeT NpmBesio K MOHUMaHUI0 Heob6XoANMOCTY YHUDNKaALNUN HOPM OAaHHOIO
WHCTUTYTa. BanaHc 4acTHbIX U Ny6NYHBIX MHTepecoB 0CoBeHHO HeobxoaAnM B YCN0BUSAX POPMUPOBaAHUS
nHpopMaumoHHoro obuiecTsa, 4To NpeanosaraeT Heob6xoANMMOCTb TpaHCHOPMaLMN KaK HaLMOHabHBIX, Tak U
MeXXAYHapoAHbIX HOPM 06 NCMOJSIb30BaHUM B ceTN WHTEepHeT pe3y/ibTaToB NHTEeNNIEKTYalbHOW AeATe/IbHOCTH.
HecMoTps Ha TO 4TO B IOPUOUNKO-TEXHUYECKOM CMbIC/1€ 06BEKTaMM HaPYLLEHN ABNAIOTCA CyObeKTUBHbIE
aBTOPCKME N CMEeXHble npaBa, 419 NOHUMaHNA LeNCTBUA MexaHU3Ma 3almMTbl HapYLLUEHHbIX MpaB Ba)KHO UMETb B
BUAY UMYLLECTBEHHbIE U HEUMYLLIeCTBEHHbIE MHTepeckl NpaBoobnagatens. Npenno>XeHHbIn NoAX0L PacKpbliBaeT
TO, 4TO aBTOPCKOE MpPaBO COCTOUT M3 pAfa CaMOCTOATE/IbHbIX CyObEKTUBHBIX MpPaB, NoOAPa3AenaoLLnXca Ha
JINYHbIE HEeMMYLLEeCTBEHHbIe NpaBa, UCK/OYMTEeIbHOe NpaBo (B CBOIO o4epenb, pacllennsioweecs Ha paj
COCTaB/IAIOLLMX €ro NPaBoOMO4KniA), @ TAaKXXe NHble NpaBa.

BmecTe ¢ TeM Korga pedb nget 06 obbekTax HapyLLleHNs aBTOPCKUX N CMEXHbIX NpaB, TO MMEeTCA B BUAY
006beKTbl UHTENIEKTYaIbHON COBCTBEHHOCTU: MPOU3BEAEHNS, YKa3aHHble B M. M. 1, 2 ¢T. 1259 MNpa)KgaHCKOro
KoLekca P®, a Takxe 06BbEeKTbl CMEXHbIX MpaB, NepeyncneHHble B . 1 cT. 1304 TK PO.

O6bekTOM AaHHOW paboTbl ABAAIOTCA 06LWEeCTBEHHbIE OTHOLLEHMNS, BO3HUKAlOLLME B CBA3M C OXPaHOW JINYHbIX
HeVMyLeCcTBeHHbIX NpaB aBTopa.

MpeoMeToM faHHOM paboThl ABAMOTCA HOPMbl 4EACTBYIOLLEro 3aKOHO4ATENbCTBA, PErNaMeHTMpYoWmne oxpaHy
JINYHBIX HEVMYLLLECTBEHHbIX NpaB aBToOpa, NPakKTUKa X NMPMMEHEHMNA, a TaK XXe Hay4YHasa u y4ebHasa nutepaTyp no
Teme paboThl.

Llenbto HacToawen paboTbl ABASETCA aHanm3 npobsem oxpaHbl JIMYHLIX HEMMYLLECTBEHHbIX NPaB aBTopa.
3apavamu paboTel cTaBUTCSA:

* pacCcMOTpPeTb NMOHATUE HENMYLLLECTBEHHbIX aBTOPCKUX Mpas;

* U3Y4NTb NPaBOBOE peryampoBaHmne 3allnTbl aBTOPCKNX NpaB


https://studservis.ru/gotovye-raboty/filter?typeOfWork=%D0%92%D0%9A%D0%A0%20%28%D0%92%D1%8B%D0%BF%D1%83%D1%81%D0%BA%D0%BD%D0%B0%D1%8F%20%D0%BA%D0%B2%D0%B0%D0%BB%D0%B8%D1%84%D0%B8%D0%BA%D0%B0%D1%86%D0%B8%D0%BE%D0%BD%D0%BD%D0%B0%D1%8F%20%D1%80%D0%B0%D0%B1%D0%BE%D1%82%D0%B0%29/90259
https://studservis.ru/gotovye-raboty/filter?typeOfWork=%D0%92%D0%9A%D0%A0%20%28%D0%92%D1%8B%D0%BF%D1%83%D1%81%D0%BA%D0%BD%D0%B0%D1%8F%20%D0%BA%D0%B2%D0%B0%D0%BB%D0%B8%D1%84%D0%B8%D0%BA%D0%B0%D1%86%D0%B8%D0%BE%D0%BD%D0%BD%D0%B0%D1%8F%20%D1%80%D0%B0%D0%B1%D0%BE%D1%82%D0%B0%29/90259

* MpPOaHaM3NPOBaTh 3aWNTY aBTOPCKNX MPaB B UHTEPHETE;
* nccnepoBaTbh OXpaHy OTAE/IbHbIX NpaB aBTOPOB;

* paccMOTpeTb Hac/efoBaHMe aBTOPCKUX NpaB;

* MpOaHaN3npoBaThb NpaKTUYeCKMe akTyasibHble BOMNPOCHI 3alUNUTbl NpaB aBTopa;

e oNpenennMTb NEPCMNEKTUBLI PAa3BUTUSA OXPaHbl HEMMYLLLECTBEHHbLIX NPaB aBToOpPa;

* NCcCnepoBaTh peryMpoBaHme aHaaormyHbiX OTHOLLEHWN B 3apybe)KHbIX NMpaBonopsakax.

MeTogonornyeckasa ocHoBa paboTbl - 4NA OCTUXKEHUS NOCTaBIEHHbIX LLesieil N peLleHns 3agay Ncnosib30Basanchb
KakK oblleHay4Hble, Tak U YaCTHOHaYy4YHble MeTOoAbl MO3HaHUA NPaBOBLIX sIBJIEHN. B paboTe npumMeHsatoTCca obive n
YaCTHble MeTOAbl UCCIeA0BaHNA, B TOM YMCJie onncaTeNbHbIA, NCTOPUYECKNIA, CUCTEMHO-NPaBOBON, (hopMasibHO-
OPUONYECKNA, METOL CPABHUTENIbHOIO aHaan3a.

IMNMpMYecKkasi OCHOBa MCCefoBaHUA BKAOYaeT B ceba BUAbl NCTOYHMKOB, BblAe/IEHHbIX N0 KPUTEPUAM 0BLLHOCTHN
MPOUCXOXKAEHNSA, COAEPXKAHNA N HAa3HAYEHUS TeKCTa.

Hay4Haa HOBM3Ha MccsieoBaHMe COCTOUT B TOM, YTO AaHHasA paboTa ABNAEeTCSA CpaBHMUTENbHO-NMPABOBbLIM
nccaenoBaHMEM OCHOBHbIX MPo6aeM oxpaHbl IMYHbIX HEMMYLLLECTBEHHbIX MPaB aBToOpoB B Poccun.

MpakTnyeckas 3Ha4YMMOCTb pe3ynbTaToOB UCC/IEf0BAHNSA COCTOMUT B TOM, YTO ChOPMYIMPOBaHHLIE B paboTe
BbIBOAbI U NPenJIoKeHNA MOryT BbiTb MOsE€3HbI B MPOLLECCE COBEPLLUEHCTBOBAHNSA 3aKOHOAaTelbCTBa B Poccminckonm
depepaunn.

PaboTa cocTounT 13 BBEAEHUA, TPEX rNaB, 3akJyeHus n bubnmorpadumnyeckoro cnmcka.

1. MoHATME 1 NpaBOBOE peryanpoBaHne HeMMyLLECTBEHHbIX NPaB aBTOPOB

1.1. NoHATME HenMyLLeCTBEHHbIX aBTOPCKMX MpaB

B cT. 1226 NpaxkgaHcKoro kogekca Poccuinckon ®epepaumn (ganee - 'K PO) ycTaHOB/IEHO, 4TO Ha pe3ysbTaThl
VWHTeNIeKTyalbHON [esATeNbHOCTU N NPUPaBHEHHbIE K HUM CpeaCcTBa NHAMBUAYaN3aLn NPU3HaIOTCA
VMHTesJIeKTyallbHble rnpasBa, KOTopble, B CBOIO o4epelb, AeNIATCA Ha TPU BUia: UMyLLeCTBEeHHble rnpasa
(ncknoYnTenbHOE NpaBo), INYHbIE HEMMYLLLECTBEHHbIE NpaBa M UHble NpaBa. TeM caMbiM HOpMa CT. 1226
OroBapuBaEeT, YTO Ha pe3y/ibTaTbl UHTENJIEKTYaIbHON AeATeNIbHOCTU BO3HUKAET 0cobbIn BUA NpaB (B NpOTUBOBEC
BeLLHbIM NpaBaM Ha UMYLLECTBO), @ TakKXXe coaepxuT B cebe 1 Knaccndurkaumnio 3TUX NpaBs - 4eNUT X Ha TpKU
rpynnol.

TepMuUH «nHTeNNeKTyasbHble NpaBa» npepioxxeH B.A. lo3opueBbIM, N B LLeJIOM CHNTAETCH, YTO BO MHOFOM
nosioXXeHna gencreyolen 4yactn yetsepTon K P® ocHoBbIBalOTCA Ha paboTax M3BECTHOro cneumnannicTa B
nccneanyemomn obnactm npodeccopa B.A. lo3opueBa.

MpaBo MHTeNneKTyanbHON COBCTBEHHOCTN ABNAETCA NOAOTPAC/bIO Frpa)KAaHCKOro npasa (Hapsaay, HanpuMep, €
HacnefCTBEHHbIM NpaBoM, 0653aTeIbCTBEHHLIM MPaBOM, BeLlHbIM NPaBoOM U T.A4.), U 3TO 03Ha4aeT, 4To obwme
MOJIOXKEHUA FPaXKAaHCKOro npaBa PacrnpoCTPaHAIOTCSA N Ha NPaBO UHTEIeKTYyaslbHON COBCTBEHHOCTN.
pa>kgaHCKMe NpaBOOTHOLWEHNA AenaTca Ha abconoTHble N OTHOCUTEesNbHble. UHTennekTyasbHble NpaBa no CBOeW
CyTW AABNISIOTCSA OTHOWEHUSAMN abCONOTHBIMU, TaK Kak OHW BO3HUKAIOT y CybbekTa (HanpuMep, n3HavasbHO B
CBSA3M C CO34aHMEM NMPon3BeaeHMNs), a y 0CTasibHbIX Cy6bekToB eCcTb 06493aHHOCTb NAaCCMBHOMO TMMNa - HE HapyLlwaTb
3TV UHTEeNSIeKTyasibHble NpaBa AaHHOro npasoobnagaTtens. To ecTb 0643aHHbIe CyObEKTbl B 3TUX OTHOLUEHUAX
onpenensiTCcsa Kak HeornpeaesieHHbIn Kpyr sinu. 34eCb YacTo NPOBOAUTCS aHaIorns C BeLWHbIMK nNpasamu,
KOTOpble TakxXe ABNATCA abCoNoTHbIMU. be3ycnoBHO, HE06X0ANMMO pa3rpaHNYNBaTb NHTENNIEKTYallbHbIE 1
BELHble NpaBa (B COOTBETCTBUM CO CT. 1227 K P®), 4TO He a9BNseTCs NpenaTCTBUEM A1 NPOBEOEHNSA TaKnUxX
aHanoruin. Takum obpa3oM, MHTENNEKTYasNbHbIE 1 BELLHbIE MpaBa ABMASITCA CAaMOCTOATEbHLIMY BUAAMM NpaB B
rpa>KAaHCKOM MpaBe N OTHOCATCA K abcontoTHbIM. U ncxoas n3 HammMmeHoBaHUA Takux npas abconoTHble BeLlHble
npaBa BO3HUKAKT Yy CybbeKTa Ha Takol 00BEKT, Kak Bellb, @ abCONOTHbIE MHTENINIEKTYa IbHble NMpPaBa BO3HUKAIOT Y
cybbekTa Ha 06beKTbl UHTeNNeKTyaslbHON COBCTBEHHOCTU. MOXXHO yTBep>XAaTb, YTO BCE BMAbLI/NOABMALI MPaB Ha
06BbeKTbl UHTENNIeKTYaNbHON AeATe/IbHOCTUN ABAAIOTCA UHTENNEKTYalbHbIMU N BKAOYEHbl B MOHATHE
WHTeNNeKTyaslbHbIX NPaB, YeM 1 Bbi3BaHO o6ocobneHne 3Tol rpynnei.

NTaK, Kak y>xe Bbllle YyKa3blBasloCb, HOpMa CT. 1226 K PO gennt nHTenneKkTyasbHble Npasa Ha TpW rpynnebl.
MepBble ABe yKa3aHHbIe B HOPME rpynnbl Mpas KJaccupuumMpoBaHbl MO KJIaCCMYECKOMY B FPaXkKAaHCKOM npase
KpUTEpUIo - Haim4yme NMyLLeCTBEHHON cocTaBnsowen. Kak n3BecTHo, B NpeaMeT rpa)KJaHCKoro rnpasa BXoaaT
MMYyLLEeCTBEHHbIE MPABOOTHOLUEHNA U JINYHbIE HEMMYLLLeCTBEHHbIE. CnenyeT obpatutbca kK n. 1 cT. 2 FK PO, roe
yCTaHOBJIEHO, KaKMe OTHOLWEeHNS PeryampyroTcsa rpaAaHCKUM 3aKoHo4aTebCTBOM: «[ pakaaHCcKoe
3aKoHO4aTeNbCTBO onpeAeniseT NpaBoBOe NOJIOXKEHNE YHaCTHUKOB rpaKaaHckoro obopoTa, 0CHOBaHUA
BO3HVWKHOBEHMS N MOPSAOOK OCYLLECTBJIEHMS NpaBa COBCTBEHHOCTU N APYrUX BelHbIX Npas, NpaB Ha pe3ynbTaThl
VHTesJIeKTyalbHON [esATeNIbHOCTU N NMPUPaBHEHHbIE K HUM CpeACcTBa MHAMBMAYann3aumm (MHTeNNeKTyaslbHbIX



rnpas), peryampyeTt OTHOLIEHNSA, CBA3aHHbIE C Yy4aCTUEM B KOPMOPATUBHbLIX OpPraHnU3aumnax nim c ynpaBsieHNeEM UMu
(kopnopaTuMBHbIE OTHOLLEHWNS), LOrTOBOPHLIE U UHbIE 00513aTENbCTBA, @ TakXXe APYrue NMyLLEeCTBEHHbIE N JINYHbIe
HenMyLeCTBeHHble OTHOLWEHUS, OCHOBaHHble Ha PpaBeHCTBE, aBTOHOMWUM BOJIV U UMYLLLECTBEHHOWN
CaMOCTOATENIbHOCTM YHaCTHUKOB». V3 CMbIC/1a YKa3aHHOW HOPMbI CleAyeT, YTO rpa>kAaHCKoe 3aKoHOAaTebCTBO
perynvpyeT JIN4YHble HEMMYLLLECTBEHHbIE N UMYLLECTBEeHHble OTHoweHUs. OTCio4a 1 BO3HMKaeT BOMPOC, 4YTO
3aKoHopaTeNb UMen B BUAY B YeTBepTon YacTn K PO noa MHbIMW NpaBaMu, KOTOPbIE HE OTHOCATCS HWU K Fpynne
MMYLLECTBEHHbIX, HX K FPYNne HEMMYLLECTBEHHbIX OTHOLUEHUN...

[. CepebpsikoBa OTHOCUTENILHO TaKOW Knaccudpukaumm B cT. 1226 'K P® oTmevaeT, BCe NpaBa aBToOpa pe3ynbTaTa
WHTeNNIeKTyalbHON AeATeNbHOCTN N/uan nHoro npasoobnagaTens K NpeAcTaBAeHHON Tpruage - UCKNYnUTeNbHoe
npaBo, INYHble HEMMYLLLECTBEHHbIE NpaBa W NHble NMpaBa, 3aKoHOoA4aTelb A0BOJIbHO YETKO onpenenuns coaep>xaHue
NCKJII0YNTENbHOr0 NpaBa, B TO BpeMa Kak Ana 060cobneHns nHbix npas, BEPOSATHO, n3bpan npuHunn «4To
0CTanoCb», B COOTBETCTBUM C KOTOPbLIM 3TW UHblE NMpaBa (NpaBo C/ief0oBaHWSA, MPaBo AOCTyNa 1 apyrue)
nepeyuncnsanTca 0TAEIbHO B OTKPbITOM MNepeyHe.

Pazbepem BUAbl MHTENNEKTYasIbHbIX MpaB. JIn4yHble HEMMYLLLECTBEHHbIE MpaBa Ha pe3ybTaTbl UHTENIeKTyalbHOWN
0eATeNIbHOCTK onpeaesneHbl B N. 2 €T. 1228 'K PP, nocBALWEHHOM aBTOPY pe3yibTaTa MHTENIeKTyaibHON
[eaTesIbHOCTUN: «ABTOPY pe3y/ibTaTa UHTesIJIeKTYalbHON OesATeIbHOCTU NpUHanieXXuT nNpaso aBTOPCTBa, a B
cnydanx, NpefyCMOTPeHHbIX HacToAwmMM KogeKcoM, NpaBo Ha MMS U NHbIE JINYHbIE HEMMYLLECTBEHHbIE NMpaBa». B
COOTBETCTBUM €O CT. 150 'K P® npaBo Ha nMsA 1 aBTOPCTBO ABAAIOTCA HEMaTepuaibHbIMU Bnaramu, a 3Ha4yumT, Ha
Takue 6nara BO3HMKAOT JIMYHbIE HEUMYLLLECTBEHHbIE nMpaBa. OHW NpUHapnexaT rpaxaaHNHY OT POXKAEHMNS U
ABNIAOTCA HEOTYY>XKAAEMbIMUM N HenepefaBaeMbiMn. bosiee KOHKPETHbIN NepevYeHb HeMMYLLECTBEHHbIX MpaBs
BapbupyeTCs B 3aBUCUMOCTUN OT KOHKPETHbLIX MHCTUTYTOB NpaBa UHTENIeKTyaslbHOW cOBCTBEHHOCTU. PaccMoTpum
rnepeyeHb HEMMYLLLECTBEHHbIX MpPaB Ha NpMMepe aBTOPCKOro npasa.

B oTHOLWEHNN 06BHEKTOB aBTOPCKOIro NpaBa JINYHbIMU HEUMYLLLECTBEHHbLIMU NMpPaBaMy COrfacHo CcT. 1265 n 1266 MK
P® asnsatoTcA npaBo aBTOPCTBA, NPaBo aBTOpa Ha UMS, NPaBO HAa HEMPUKOCHOBEHHOCTb NPON3BEAEHUS N 3alnTy
Mpou3BefeHnNs OT NCKaXXeHWN. B OTHOLWEHWN »Xe, HanpuMep, TOMOA0rMN NHTErpasibHbIX MUKPOCXEM MpPU3HaeTCcs
TONLKO MpaBo aBTopcTBa (cT. 1453 TK PO).

NTaK, MMYHLIMN HEMMYLLECTBEHHbLIMU MPaBaMn ABASIOTCS NPaBO aBTOPCTBaA, NpaBa Ha aBTOPCKOe MMSA, MPaBo Ha
HEeNpPUKOCHOBEHHOCTb Npon3BedeHns, peryampyemole B CT. 1265 1 1266 cooTBeTCTBEHHO. B HOpMax AaHHbIX
CTaTel CKa3aHo, 4TO AaHHble NpaBa ABJSAITCA HEOTYYXXAaeMbIMU OT JIMYHOCTW aBTopa, TO eCTb ABAAIOTCA
JINYHBIMW HEUMYLLLECTBEHHbIMUK NpaBamMun. IX HenmyLLecTBeHHasa npupoaa Asnsetca beccnopHon, Tak Kak
HEBO3MOXXHO OLEHNTb AaHHbIE NpaBa, NPencTaBUTb X B AeHexHon hopme. Kpome Toro, cT. 1267 TK PO
onpepensieT oxpaHy 3TUX Tpex npas Nocsie CMepTu aBTopa: 3TU NpaBa OXpaHATCsA 6eccpoyHo, aBTOP NpU XN3HU
MOXKeT Ha3Ha4nTb MU0, OTBEYalKLLee 3a OXpaHy 3TUX MpPaBs, UK XXe TaKoBbIMU By AyT ABAATLCA HAaC/e4HUKN
(npaBonpeeMHUKN aBTOpPaA).

Hanee cT. 1268 NK P® ycTaHaBAnBaeT Takoe NMpaBo aBToOpa, Kak NpaBo Ha obHapodoBaHMe, TO eCTb NPaBo
OCYLLEeCTBUTb AeNCTBUE Wan JaTb Corsiacue Ha ocyllecTB/IeHMe AeNCTBUSA, KOTOpoe BrepBble AenaeT
npon3sefeHne OOCTYNMHbIM Ana BceobLiero ceeaeHms nytem ero onybankosaHms, nybamyHoro nokasa,
ny6anyHoro ncnonHeHus, coobweHns B acpup nam no kabenwo nmbo nobeiMm gpyrmum cnocobom. Kogekc npsamo He
yCTaHaBJ/IMBaET, KaKUM 3TO NPaBo ABAAETCHA MO COAEPXKAHUIO - UMYLLLECTBEHHbBIM UN JINYHBIM HEVMYLLLECTBEHHbIM.
OfHaKo KlacCnyeckn JaHHOE NpaBo OTHOCAT K JINYHBbIM HEMMYLLECTBEHHbLIM NpaBaM, XOTS YXXe U He TakK
beccnopHo.

B nuTepaType oTMevaeTCs, 4To NpaBo Ha obHaponoBaHMe obnagaeT OBONCTBEHHOM NMPUPOAONA: MOMUMO JINYHOTO
XapakKTepa, AaHHOEe NPaBO0 COAEPXUT MMYLLECTBEHHbIN 3/IEMEHT, KOTOPLIA MO3BOJISET B C/y4asnX, MpPsAMo
ornpepneneHHbIX 3aKOHOM, OCYLLLECTBUTb €ro He aBTopy, a obafaTento NCKIKYNTENIBHOIO NpaBa Ha
COOTBETCTBYIOLLEe Npon3BeeHune.

E.A. MNaBnoBa Tak>Xe 0TMeYaeT, 4To NpaBo Ha 0bHapoAoBaHME NPON3BEAEHNS NMEET TEeCHYI0 CBA3b C
UMYLLIECTBEHHBLIMY MPaBaMu, MOCKObKY OCYLLECTBNEHNE NMpaBa Ha 0bHapoaoBaHMe ABNAETCA TOW MPennoChbIIKON,
6e3 KOTOpPOW HEBO3MOXKHO UCMOJIb30BaHNE NPON3BEAEHUS U, C/Ie40BaTe/IbHO, OCYLLLECTBJIEHNE UCKIIOYNTESIbHOIO
npasa.

CtaTbsa 1269 'K PO nocesiLeHa npaBy Ha OT3bIB - aBTOP MMEET NpPaBo 0TKa3aTbCHA OT paHee NPUHATOro peLleHuns
06 obHaponoBaHUM NMpon3BeLeHNs, BO3MECTUB NPX 3TOM SINLY, KOTOPOMY OTHY>XXAEHO UCK/OYNTEIbHOE NpaBo Ha
nponsBefeHne, NPUYNHEHHbIE TaKM peLlleHneM ybbITku. Mo cyTu, NpaBo Ha OT3bIB - 3TO NPABO Ha OTMEHY
pelleHns No ocyLlecTBeHMo NpaBa Ha obHapoaoBaHMe, TO eCTb BPSAA I MOXHO FrOBOPUTbL O TOM, YTO AaHHOe
MpaBo HOCUT CaMOCTOSATEIbHbIA XapaKTep, 3TO COCTaBHas 4YacTb NpaBa Ha obHapoaoBaHMe. Takoe MHEHNE MOXXHO
BCTPETUTb N B IMTEpaType: COCTAaBHOM 4YacTblo NpaBa Ha 0bHapoAoBaHMeE BbICTYMNaeT NPaBo Ha OT3bIB.



Takxe Hanbosee 4acTbiM NpPoOsBEHNEM NpaBa Ha obHapofoBaHMe ABASETCA NpaBo Ha onybankosaHue (ab3. 2 n. 1
CT. 1268 TK P®). Mpu 3TOM onybanKoBaHMEM (BbIMYCKOM B CBET) SIBISIETCA BbINyCK B 0bpalleHne 3K3eMnaspos
nponsseneHuns, Nnpeactasasiowmx cobon Konuto NnponsseneHns B 11060 MmaTepuranbHon chopMme, B KONYeCTBe,
[OCTaTOYHOM /15 YAOBJIeTBOPEHUSA pa3yMHbIX noTpebHocTen Ny6anku Ncxons n3 xapakrtepa nponssefeHuns.
Nckno4yntenbHoe NpaBo MCNOJIb30BaHNA NPON3BEAEHUS - 3TO UMYLLECTBEHHOE NpaBo, 0 YeM MPSAMO FOBOPUT HOpMa
CT. 1226 TK P®. Tak Kak 3TO NpaBO B CMJy CBOEN NMYLLLECTBEHHOWN NPUPOAbI ABASETCSA OTHY>KAaeMbIM (MoXeT ObITb
nepegaHo No AOroBopy WM Mo HacsleACTBY), TO HEBEPHO FOBOPUTL TOJIBKO, YTO 3TO UCK/KOYUTESIbHOE NPaBo
aBTOpa, CKopee crenyeT OPMyMPOBaTh TakK: NCKIOYUTENIbHOE NMPaBo aBTopa Nan MHOro npasoobnagartens.
NckniountensHoMy npaBy nocesweHa cT. 1270 TK PO, n 3akoHoaaTeslb onpefenseT 3TO NpaBo Yyepes rnepeyvyeHb
OEeNCTBUN, KOTOPble BXOAAT B MOHATUE «UCMOJIb30BaHMNE NPOU3BEAEHMA», MPU 3TOM He faeT onpefesieHuns
nckKo4YnTesibHoMy npasy. OTKas oT gedUHULUN NCKNIDYUTEeNbHOro npasa B 'K PP co3HaTesIbHO NCMN0JIb30BaH
3aKoHoAaTesieM, MOCKOJIbKY B €r0 OTHOLIEHUN «HeobxoAnMble HOpMaTMBHbIE MONIOXKEHNS COAep)KaTCa B AecAaTKax
cTaTen MK, a onpegeneHnsa 3Toro npaea, npegjlaraemole B intepaType nocjieaHnx feT, Aanekn ot
COBepLUeHCTBa».

B TO >ke BpeMs MoHATUE NCKIIIOYMTENbHOCTM NpaBa ABASeTCA AOCTaTO4YHO pa3paboTaHHbIM B HayKe 1 NpakTuke
rpa>kAaHCKoro npaea. iccnenoBateny yTBEpP >KAAOT, 4TO MOHATUE «UCK/IOYMTENbHbIE NpaBa» 6bepeT Ha4vano us3
TaK Ha3blIBAaeMOW Teopun YaCcTHOMNPaBOBOM MOHOMoAMNY, pa3paboTaHHOM B KoHUe XIX B. PoraHoMm. CyLHOCTb
aBTOPCKOro npaBa OH BMAEJ HE B BO3MOXXHOCTU MCMNOJIb30BaHNA TBOPYECKOro obbekTa, a B CMOCOBHOCTH
BOCMpPenATCTBOBaTb BCEM OCTaJIbHbIM YieHaM obLiecTBa UCMOJ1b30BaTb Takom 06bekT. MoHononns Ha
NCnosib30BaHMe Npon3BefeHns Npu 3TOM NMOHUMaNacb Kak CBOMCTBO, NpucyLlee BceM abCcooTHLIM NpasaM.
CoBpeMeHHble nccsiefoBaTeNIM aBTOPCKOro npasBa yCMaTpUBAOT UCKIOYNTESIbHbIN XapakTep aBTOPCKUX Mpas B
NPU3HaHWUK TOro, 4TO TOJIbKO caM obnafaTenb aBTOPCKOro npasa, T.e. aBTOP UK ero NpaBonpeeMHUNK, MOXXeT
pewaTb BONpoc 06 oCyLWecTBAEHNN aBTOPCKMX NPAaBOMOYMIA U NpeXAe BCEro TexX U3 HUX, KOTOpble CBA3aHbl C
MCMoJib30BaHUEM MNpounssedeHuns.

MpepnonaraeTcs, 4TO aBTOP MO CBOEKM BOJIe HE3aBMCUMO OT BOJIM APYrux avu, paspewaeT nmbo 3anpewtaeT
NCMoJib30BaHWe CO34aHHOIro UM Npomn3BefeHuns.

Taknm obpa3om, 3akpensieHne NCKIIYMTENbHbIX NPaB 03Ha4yaeT, YTO HUKTO He Brpase 6e3 paspelleHuns
npaBoobnafaTesnisa UCNONb30BaTh OXPaHAEMbI TaKUMK NpaBaMn OO bEKT.

BmecTe ¢ TeM cam npaBoobagaTenb MOXET pa3peLllnTb NCMOb30BaHNE CBOUX UCKIIOUYNTENbHBLIX NMPaB TPeTbUM
anuam, T.e. 1nbo Lennkom nepefaTb CBOE UCKIOYUTENbHOE NpaBo Mo forosopy ob ycTynke npas, nvbo
npefocTaBnTb pa3peLlleHne Ha NCNoJib30BaHMe No JINLEH3VOHHOMY OOrOBOPY.
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